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STARE DECISIS IN COURTS OF LAST RESORT 


HE doctrine of stare decisis et non quieta movere has been 
well stated thus: 


“ A deliberate or solemn decision of a court or judge, made after 
argument on a question of law fairly arising in a case, and necessary 
to its determination, is an authority, or binding precedent, in the same 
court or in other courts of equal or lower rank, in subsequent cases, 
where ‘the very point’ is again in controversy; but the degree of 
authority belonging to such a precedent depends, of necessity, on its 
agreement with the spirit of the times or the judgment of subsequent 
tribunals upon its correctness as a statement of the existing or actual 
law, and the compulsion or exigency of the doctrine is, in the last 
analysis, moral and intellectual, rather than arbitrary or inflexible.” * 


A natural desire for stability in the law gave rise to a reliance 
on decided cases as far back as Bracton and the early Year 
Books of the fourteenth century,’ and, as the English system of 
law developed, there was gradually evolved the rule of judicial 
policy so well stated in the above quotation. If the last half 
of the rule had been as consistently kept in mind by the judi- 
ciary as has the first half, complaints against it, and misunder- 
standings of it, would be less frequent. 

When the rule is reasonably appreciated and correctly applied, 
stare decisis plays a fine part in our system of law. With the 
American judiciary,—so largely elective, its members taken 





1 See CHAMBERLAIN, STARE DECIsIs, 19. 
2 See 2 Setect Essays iv ANGLO-AMERICAN LeEcaL History, iii. 
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from the active bar, and in many instances soon returning to 
its ranks, to be forthwith replaced by new recruits, who, too 
often, though practically competent, have no particular interest 
in law as a science, — the necessity for the steadying influences 
of the doctrine we are about to consider is greater than in other 
countries possessed of a more permanent bench. 

It must be remembered constantly, however, that the rule 
of stare decisis is not a contrivance to hamper the judge in 
administering justice, but is intended to advance the general 
usefulness of the law and thus benefit the greatest number. It 
expedites the work of the courts by preventing the constant 
reconsideration of settled questions; it enables lawyers to advise 
their clients with a reasonable degree of certainty and safety; 
it assures individuals that, in so far as they act on authoritative 
rules of conduct, their contract and other rights will be protected 
in the courts; and, finally, it makes for equality of treatment 
of all men before the law and lends stability to the judicial arm 
of government. Yet, unless administered wisely, the doctrine 
may, through its tendency to perpetuate that which is traditional, 
prevent the law from keeping pace with changing conditions, 
and work unnecessary hardship in particular cases. These 
possibilities of harm may be largely, if not entirely, eliminated, 
and stare decisis made to serve only useful purposes, if the 
subject is properly understood and the rule aptly handled. 

When recognized principles are judicially applied to given 
states of fact, such application is accepted thereafter as evidence 
of the law, governing all other like conditions of affairs. In 
this way, current customs and commonly acknowledged thoughts 
on contemporary, positive morality are transmuted into estab- 
lished rules of conduct, or action, sometimes called general 
principles; through changes in the life of the people they are 
intended to serve, these rules may become altered in form, 
diminished in force, or inapplicable where once controlling, but 
the fundamental truths on which they rest ever remain. 

The unwritten law is founded on basic principles of right and 
wrong which, though at times misconceived or incorrectly ap- 
plied, yet are so manifest as to be commonly accepted and 
credited. These principles, like those of the decalogue, are few, 
but their variations are manifold; they are the very life-blood 
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of our jurisprudence, and more important to be maintained in 
full vigor for the benefit of all the people than any decision 
which undertakes their application or elucidation, or than the 
interests of any particular litigant or set of litigants. Hence, 
at times, prior decisions conceived to be wrong must be de- 
parted from, and this the rule of stare decisis contemplates. 

The object of the present article is to help toward a more 
thorough comprehension of certain phases of the rule, to consider 
its force in given classes of cases, and, especially, to show, in 
a more or less general way, how it may be followed so as to 
work a maximum of good and a minimum of harm in the ad- 
ministration of the law;* but, for the sake of brevity, there 
will be considered only the application of the doctrine by courts 
of last resort to their own decisions, without discussion of the 
effect to be given by one court of ultimate appeal to the rulings 
of like tribunals in other jurisdictions. 

The judge may discover the solution of the point for decision 
in the constitution or statutes of the jurisdiction involved, and 
when either of these sources supplies the guide, he is bound to 
stop there; if they both fail, he must turn to the body of the 
law as previously laid down by his own court, and be guided by 
such relevant authorities as he may find there. Should his 
researches in that field prove fruitless, it is usual for him to 
look for decisions in other jurisdictions, and if none appears 
which appeals to him as furnishing the proper rule, then he 
who is fixed with the responsibility of deciding the case has 


“to draw his inspiration from consecrated principles, —he is not to 
yield to spasmodic sentiment, to vague and unregulated benevolence, 
[but must] exercise a discretion informed by tradition, methodized 
by analogy, disciplined by system, and subordinated to ‘the pri- 
mordial necessity of order in the social life.’ ” * 


Mayhap the judge will find decisions which, while seemingly 
apposite to the case before him, yet, in their application, do not 





3 Of course, views differing from many of those directly and impliedly ex- 
pressed in this paper are held and have been stated by others, some of which 
may be found in cases and books mentioned in these footnotes; but the views 
here approved seem to the writer to be the most tenable, from the standpoints 
of both logic and practicability, as applied to the administration of the law. 

4 See Carpozo, THe NaTuRE OF THE JUDICIAL PROCESS, 141. 
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work justice. In that event, his first duty is to examine and 
see whether, on their facts, the earlier cases are like the one 
in hand; and, should it be impossible to draw a real distinction, 
his next duty is, not blindly to accept the prior rulings, but, 
before adopting them as controlling precedents, to satisfy him- 
self as to their binding character and correctness in law. If, 
however, the authorities in question control in all these partic- 
ulars, and the court is convinced, practically beyond a reason- 
able doubt, that they were wrongly decided and the ends of 
justice require their overruling, it should depart from them 
rather than adhere slavishly to error or resort to subtle and 
unreal distinctions, although there are certain classes of cases 
(hereinafter discussed) where public policy requires strict ad- 
herence to precedent. 

Due regard for the prior work of a court and the stability 
of the law demands the utmost respect for precedent, but 


“back of precedents are the basic juridical conceptions which are 
the postulates of judicial reasoning, and farther back are the habits 
of life, the institutions of society, in which those conceptions had 


their origin, and which, by a process of interaction, they have modified 
in turn.” © 


While most of the mile-posts in the growth of the law are 
marked by judicial pronouncements, yet this work of the courts 
is, in its nature, more selective and enunciatory than creative; 
that is to say, judges do not “make law” in the ordinary 
sense in which that much abused term is used. The principles 
of law, their numerous variations, and the manner in which 
they should be applied to particular facts, are not of the judge’s 
arbitrary choice; they are the product of elements beyond any 
such control. 


“Logic, and history, and custom, and utility, and the accepted 
standards of right conduct, are the forces which singly or in com- 
bination shape the progress of the law. Which of these forces shall 
dominate in any case, must depend largely on the comparative im- 


portance or value of the social interests that will be thereby pro- 
moted or impaired,” ° 





5 See Carpozo, op. cit., 109. ® See Carpozo, op. cit., 112. 
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and to determine this question is the task of the judge. In 
performing it, he is guided by his innate sense of justice, his 
observation and experience in watching and directing the prac- 
tical operations of legal standards, his knowledge of what other 
judges, jurists, and writers on the law have said in the past, and 
what he conceives to be the consensus of opinion, judgment, 
understanding, matured feeling, or enlightened thought of the 
whole body of people concerned. In other words, the pro- 
nouncements of law embodied in the decisions of our courts are 
not arbitrary edicts or conclusions reached by the application 
of subjective standards of individual judges to the facts before 
them, but rather are the products of an intensive examination 
of objective elements, tempered by the ripened views of the 
times and molded in the laboratory of judicial experience into 
rules of action; or, in a nut-shell, the unwritten law proceeds, 
not from the will of the judge as a lawmaker, but from society 
speaking through him. This is a very old doctrine of the 
common law which modern speculation has not really improved 
upon.” 

Rules thus arrived at, when once pronounced, should 
be subject to but slow changes, since the factors on which 
they rest are themselves susceptible of only very gradual alter- 
ation. 

For the purpose of keeping the law standardized so it may 
be knowable to all, the doctrine of stare decisis dictates that 
decisions formally reduced to judgment shall thereafter be 
followed as precedents; that is to say, the law of such decisions, 
—even though thought to be wrong in principle or to have 
been incorrectly applied, — shall not be departed from in sub- 





7 See Pounp, Spirir oF THE ComMON Law, for an interesting discussion on 
this subject, showing perhaps a somewhat more modern view than that here stated. 
The trouble with treating judges as “ makers of law” is that the term, when- 
ever used without repetition of the relevant limitations which ought to accom- 
pany it, suggests more than is the fact, and there is danger of its creating a 
false impression as to the real nature of. the judicial power (1) in the minds of 
the public, and (2) in the minds of many men on the bench; the first is bad 
for the judiciary and the second for the people. The mistake, or what the 
writer conceives to be the mistake, of considering judges as though avowedly 
lawmakers, is touched upon again at an appropriate place later on in the 
present article. 
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sequent cases where a departure is apt to do more harm than 
would occur should the decision be allowed to stand until the 
legislature might see fit to change the rules of conduct there 
laid down or acted upon. But if, after thorough examination 
and deep thought, a prior judicial decision seems wrong in 
principle or manifestly out of accord with modern conditions 
of life, it should not be followed as a controlling prece- 
dent, where departure therefrom can be made without unduly 
affecting contract rights or other interests calling for consider- 
ation. 

From the very nature of law and its function in society, the 
elements of certainty, stability, equality, and knowability are 
necessary to its success, but reason and the power to advance 
justice must always be its chief essentials; and the principal 
cause for standing by precedent is not to be found in the in- 
herent probable virtue of a judicial decision, it “is to be drawn 
from a consideration of the nature and object of law itself, 
considered as a system or a science.” ® 

All scientific systems produce their own guiding doctrines; 
in the common law, a controlling one is that the greatest average 
of good and the least harm will be achieved if a court, having 
once deliberately adopted and declared a rule of action or con- 
struction of a statute or constitution, shall not, in future cases, 
disturb its prior decision except for very cogent reasons, and 
on a clear conviction of error.° This maximum good and mini- 
mum harm is the chief mission of stare decisis, although those 
who fail to understand what the doctrine seeks to accomplish 
mistakenly believe it based on the premise that certainty in 
law is preferable to reason and correct legal principles.’ If 
the rule demanded absolutely rigid adherence to precedents 
(as in the English House of Lords**), then there might be 
good ground for the persistence among the uninformed of the 
erroneous idea just referred to, but the proper American con- 
ception comprehends stare decisis as a flexible doctrine, under 





8 See CHAMBERLAIN, OP. cit., 25. 

® This is the general doctrine of the courts. See cases cited infra. 

10 See 34 Harv. L. Rev. 74. 

11 Beamish v. Beamish, 9 H. L. Cas. 274 (1859); London Street Tramways 
Co. v. London County Council, [1898] A. C. 375, 370. 
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which the degree of control to be allowed a prior judicial deter- 
mination depends largely on the nature of the question at issue, 
the circumstances. attending its decision, and, perhaps, some- 
what on the attitude of individual participating judges. An 
equal division of opinion in the court rendering the decision 
obviously weakens it as an authority; when there is a non- 
concurring minority, the force of a decision cited as a precedent 
might be affected by the persuasiveness of the dissenting 
opinions; and, again, the decision in an ex parte proceeding 
does not supply a precedent with the strength of one argued 
pro and con and carefully considered by the judges from the 
opposing views presented. 

The problem of the applicability of the rule of stare decisis 
arises when a court would, if the proposition before it were new, 
come to a different conclusion from that previously reached in 
a cited case, and when it has to consider whether to depart 
from or follow the earlier decision. The determination of this 
inquiry ought to hinge primarily on. the nature of the question 
decided, and this is equally true whether it involves the written 
or unwritten law. In instances where the earlier opinion an- 
nounced and acted on a rule fixing the status of property or 
affecting title to real estate, the court should continue to enforce 
the rule previously adhered to, even though the judges may 
think it erroneous in theory or antiquated in practice because 
of changed conditions,’ leaving it to the legislature alone to 
make the needed reform; for the whole fabric of our economic 
system is so closely interwoven with the ownership of property 
that stability in this regard is of the utmost importance. Simi- 
larly, wherever the law laid down in a decision or line of deci- 
sions has apparently entered into the general life of the people, 
and it is fair to assume that many contracts have been made 
on faith in rules of action thus announced, or that they have 
given rise to or form standards of trade, the doctrine of stare 
decisis should apply with all its vigor; and this is the case 
wherever the rule of property, contract, or trade has become 
settled and, in the course of time, has been acted upon, whether 





12 Laclede L. & I. Co. v. Schneider, 177 S. W. 388 (Mo., 1915) ; Gauthreaux 
v. Theriot, 121 La. 871, 46 So. 892 (1908). 
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the decree results from a judicial interpretation of the unwritten 
law,'* a statute,* or the constitution.” 

In the classes of cases covered by the preceding paragraph, 
it is conceded generally that the common welfare is best served 
by the court’s strictly following the rule of stare decisis; but, 
in such instances, where the court, while adhering to the doc- 
trine, conceives, after mature deliberation, that its prior de- 
cisions are wrong, it ought not to hesitate to announce a belief 
(should the general importance of the point involved seem to 
warrant such a course) that the time has come for a change, so 
that the lawmakers in the legislature, if they see fit, may take 
heed and proceed accordingly.° This is so where the law 
previously laid down is conceived to be erroneously stated or 
applied, and likewise where a court concludes the rule involved 
has become obsolete or inapplicable because of lapse of time 
and changes in the life of the people. 

When, however, the prior decisions do not relate to titles, 
establish rules of trade, property, or contract, support public 
institutions, or fall into any other of the categories above sug- 
gested, and the court concludes, after mature deliberation in 
a subsequent case, that its earlier views were inherently wrong, 
or the rulings relied on have become inapplicable through lapse 
of time and change of condition, it should not hesitate thus to 
hold, if the call of justice in the controversy before it so re- 
quires.‘’ Suppose, for examplé, an early case had held that 
certain treatment by administrative authorities was not an undue 
restraint on personal liberty under the constitution, and, subse- 
quently, another party, similarly dealt with, claimed protection 
by asking for a departure from the law as previously announced; 
clearly, the court, when fully convinced of prior error, ought 





18 Boston Safe Dep. & Tr. Co. v. Collier, 222 Mass. 390, 111 N. E. 163 
(1916). 

14 Tamblin v. Crowley, 99 Wash. 133, 168 Pac. 982 (1917). 

15 W. F. Hallam & Co. v. Massey, 207 Ill. App. 417 (1917). See also Bull v. 
Kelley, 83 Kan. 597, 112 Pac. 133 (1910). 

16 Glennan v. Rochester T. & S. D. Co., 209 N. Y. 12, 102 N. E. 537 (1913) ; 
Gisholt Mach. Co. v. Norsman, 168 Wis. 442, 169 N. W. 429 (1918). See also 
Bethlehem v. Allentown, 275 Pa. St. 110, 116, 118 Atl. 643, 644 (1922). 

17 Hauser v. York Water Co., 278 Pa. St. 000; Foster v. Roberts, 142 Tenn. 
350, 219 S. W. 729 (1920); Harvey v. Missouri Athletic Club, 261 Mo. 576, 170 
S. W. 904 (1914). 





STARE DECISIS IN COURTS OF LAST RESORT 417 


to lose no time in overruling itself, for, in thus doing justice to 
the litigant, it would be impairing no vested rights and would 
be rendering more certain the future protection of personal 
liberty. Again, suppose an appellee relies on decisions which 
involve what is conceived by the court to be an erroneous con- 
struction of a constitutional provision, not affecting any general 
rights, — one dealing with the compensation of public officials, 
for instance; in such a case there is no reason why the rule 
previously announced should not be changed by judicial de- 
cision. This thought is illustrated by the dissenting opinion in 
Luzerne County v. Morgan.'* ‘There the state supreme court, 
despite a constitutional provision against payment of public 
officials by fees, in several prior opinions had held valid acts 
that gave such compensation to certain officers. While agree- 
ing to the similarity of facts in the prior and instant cases, the 
dissenting judge believed the former wrongly decided; where- 
fore, since no public institutions were founded thereon or 
property rights affected, he urged that the earlier authorities 
ought not to be followed. 

A departure in view, which was warranted by changed con- 
ditions and which could do no harm, but which was susceptible 
of working inestimable good, appears in Mitchell v. Standard 
Repair Co.,° where the Supreme Court of Pennsylvania, speak- 
ing of language from a prior opinion cited by the appellant, 
recently said: 


“The matter just quoted was written in 1866, since which time 
we have seen the rise of a great industrial and commercial age, rest- 
ing on the credit system, a fact which suggests that the policy of 
the law should support, rather than impede, this manner of doing 
business. The commercial customs of to-day do not favor the 
tying-up of personal property by liens; and if the courts should 
countenance any such general attitude toward the credit system as 
that announced in the case relied on by appellant, business, as this 
term is presently understood, would soon come to a standstill.” 


Then these significant words appear: 


“Such utterances as those quoted [from the opinion under dis- 
cussion], while perhaps appropriate when written, are entirely in- 





18 263 Pa. St. 458, 463, 107 Atl. 17, 18 (1919). 
19 275 Pa. St. 328, 331-332, 119 Atl. 410, 411 (1923). 
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appropriate to this age, and, therefore, should not be given judicial 
heed as guiding thoughts at the present time.” 


On the other hand, in some cases, present conditions may call 
for restraints beyond those required in the past; or, in the words 
of Judge Cardozo, “The needs of successive generations may 
make restrictions imperative to-day which were vain and capri- 
cious to the visions of times past.” *° 

The underlying thought back of the several judicial utter- 
ances set forth in the last paragraph is this: while basic general 
principles dictate for a commercial people rules of conduct which 
will promote fairness, confidence, and security in business 
transactions, both the privileges of the individual and the 
interests of society as a whole call for the imposition of such 
restrictions, and only such, as make toward these ends; and, 
this being true, it necessarily follows that any general rule which 
may be formulated or applied in the premises should not be 
considered static in character, but capable of readjustment, so 
as to accomplish its purpose, according to the conditions it has 
to meet. Therefore, except in the classes of cases which demand 
strict adherence to precedent, when a court is faced with an 
ancient decision, rendered under conditions of society radically 
different from those of today, and when it is sought to have 
this ancient decision control present-day conditions, even though 
the attending facts in the two controversies be alike, still there 
is nothing in the doctrine of stare decisis to prevent a departure 
from the earlier decision and (in the absence of a legislative 
enactment covering the matter) the restatement of the govern- 
ing rule there laid down, or acted on, to meet the change in 
the life of the people to serve whose best interests it was 
originally invoked. 

In the field of criminal law, the doctrine of stare decisis must 
be rigidly applied to prevent judicial changes which might 
operate to prejudice materially the rights of an accused. It 
would be shocking to a proper sense of justice were the state 
to punish one for an act which its highest court had declared 
might be done with impunity; hence, in such cases, albeit a 





20 Klein v. Maravelas, 219 N. Y. 383, 114 N. E. 809 (1916). 

















STARE DECISIS IN COURTS OF LAST RESORT 419 


previous ruling is viewed as erroneous or believed to be too 
narrow for the practical administration of criminal justice as 
applied to modern conditions, the proper remedy is with the 
legislature,”* not with the judiciary. 

The above is the general view, though certain writers suggest 
that, even in criminal cases, there should not be too rigid ad- 
herence to precedent. While they would permit no departure 
from a formerly announced rule where the penal act is simply 
malum prohibitum, yet, if what the accused did was malum 
in se, so that he was conscious of wickedness in doing it, these 
writers advocate the propriety of overruling earlier decisions, 
conceived to be wrong, and permitting the conviction and punish- 
ment of the defendant.” But the better opinion is that, when 
a court has once held that certain conduct does not constitute 
a criminal offense, the ruling should not be changed to the 
detriment of those who, acting on a belief in it, are subsequently 
accused of crime. Where, however, a prior decision either 
prejudices the rights of the accused or is of a character not 
materially to affect him, the courts should have less hesitation 
about departing from what is believed to be demonstrated error, 
if the demanded change responds to a call of justice. 

A rather striking illustration of a justifiable departure from a 
prior decision in a criminal case was recently furnished by the 
Supreme Court of Pennsylvania. In Kane v. Commonwealth,” 
decided in 1879, a judgment on a verdict of guilty was reversed 
because the trial judge refused to charge in express words that 
the jury were “ judges of the law and the facts.” This unfor- 
tunate ruling was followed, though not without dissent,”* for 
many years, but, finally, the Court, in Commonwealth v. Cas- 
tellana,”* definitely repudiated it. Here, a question more or less 
academic was settled through nonadherence to the strict view 
of stare decisis, but the departure did not prejudice any vested 
right of the accused. 





21 People v. Thompkins, 186 N. Y. 413, 79 N. E. 326 (1906). 

22 See Bishop, NEw COMMENTARIES ON THE CRIMINAL Law Upon A NEw 
System oF Lecat Exposition, §§ 95, 96. 

23 89 Pa. St. 522 (1879). 

24 See Comm. v. McManus, 143 Pa. St. 64, 85, 22 Atl. 761 (1891). 

25 294 Pa. St. 117, 122, 121 Atl. 50, 51 (1923). See also Comm. v. Bryson, 276 
Pa. St. 566, 120 Atl. 552 (1923). 
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When we leave the domain of substantive law and enter that 
of evidence and procedure, we find a field where changes may 
be made with a greater degree of freedom, for the “ considerations 
of policy that dictate adherence to existing rules where substan- 
tive rights are involved, apply with diminished force when it 
is a question of the law of remedies.”** Hence the courts 
usually are willing to relax judicially-established rules of evi- 
dence or procedure, conceived to be wrong in principle or harm- 
ful in operation, where the call of justice is at all strong *’ or 
where the arguments against change are technical rather than 
substantial.** While this attitude is entirely proper, it is, never- 
theless, at times, of greater importance that. a rule of practice 
be known and certain than that it possess vindicable, abstract 
merit; in such cases, adherence to precedent is desirable. 
Finally, it may be observed that, when interpreting codes of 
procedure or statutory remedies, the courts are properly reluc- 
tant to depart from constructions of long standing.” 

There is much to be said in favor of the view that, in constitu- 
tional cases, the doctrine of stare decisis should not apply with 
undue severity.*° The general precept has already been stated 
that, in determining the degree of force the rule shall be given 
in any particular case, a primary consideration must be the 
nature of the precedent involved, — particularly whether it is 
of a kind on the faith of which, in all probability, public insti- 
tutions or rules of trade have been founded, property acquired, 
or contracts made. In addition to that consideration, another 
influence on the judicial mind may be exerted in constitutional 
cases by the very fact that the organic law itself is at issue. 
There, the need for certainty in the meaning of the constitution 
might dictate strict adherence to prior interpretations,” but, 





26 See Carpozo, op. cit., 156. 

27 Whitaker & Fowle v. Lane, 128 Va. 317, 104 S. E. 252 (1920). 

28 Falconer v. Simmons, 51 W. Va. 172, 179, 41 S. E. 193, 197 (1902). 

29 Pouch v. Prudential Ins. Co., 204 N. Y. 281, 97 N. E. 731 (1912); Regan 
v. Dickmann, 207 S. W. 792 (Mo., 1918). 

80 See Mountain Grove Bank v. Douglas County, 146 Mo. 42, 53, 54, 47 
S. W. 044, 946, 947 (1898). See Wittovcnsy, THe ConstiruTIoNAL LAW OF 
THE UNITED STATES, 52. 

81 This is the view of many, perhaps a majority, of the courts. See 15 
C. J. 945. The conclusion is sometimes justified on the theory that the pre- 
cept of a case concerning the constitution becomes a part of the constitution. 
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it may well be urged, this consideration is outweighed by the 
demand that, if original error has been committed, a failure to 
protect basic rights ought not to be perpetuated through alle- 
giance to precedent where, as in constitutional cases, the instru- 
ment interpreted and the constructions placed thereon are not 
subject to legislative amendment. Moreover, the constitution 
consists of general rules which, though of permanent operation, 
are of varying significance from generation to generation, and 
it can only exist as a living organism by being read in the light 
of new conditions. Prior constructions, made at times when 
perhaps these new conditions were not foreseen or considered, 
should not unduly tie up the future if, in the light of material 
changes in the life of the people, they are seen to be erroneous. 

To return to the general field of our consideration, it is well 
established that a decision by a court of last resort overruling 
previously decided cases will not affect the prior adjudications 
themselves, the parties to those controversies, or their privies; 
the law as there applied was and remains the law of the par- 
ticular case involved, binding on the court in so far as the 
parties litigant and their privies are concerned, and protecting 
third persons, who may have acquired rights in the things there 
in litigation, against a subsequent change of view.** This rule 
rests on the basis that those who submit disputes to the courts 
for settlement, and persons acquiring property whose status 
has been thus determined,** should be protected in rights once 
established by the ultimate spokesmen for the judicial arm of 
government. ’ 

In connection with the general subject of protection against 
the effect of a change of judicial view, turning now to consider 
the rights of those not parties to the original decision but who 
may subsequently have dealt in accord therewith, questions arise 
as to how far they can be protected against the effect of the 
overruling decision; ** or, phrased differently, how far must a 





See United States v. Moreland, 258 U. S. 433, 438 (1921). See Cootey, 
CoNSTITUTIONAL LIMITATIONS, 79-89. 

32 Comm. v. Fidelity & Columbia Trust Co., 185 Ky. 300, 215 S. W. 42 
(1919). See Wetts, Res ADJUDICATA AND STARE DEcIsIs, 569-575. 

33 Menges v. Dentler, 33 Pa. St. 405, 499 (1859). 

34 See Robert H. Freeman, “ The Protection Afforded against the Retroactive 
Operation of an Overruling Decision,” 18 Cor. L. Rev. 230. 
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decision reversing a preéxisting rule be given general retroactive 
effect on the body of the law? 

Despite the expressed disapproval of certain eminent writers,” 
the prevailing doctrine is, “ not that the law is changed [by the 
overruling opinion], but that the court was mistaken in its 
former decision, and that the law is, and really [always] was, 
as expounded in the later decision.” ** To this general doc- 
trine there is a rather well-established exception: 


“ After a statute has been settled by judicial construction, the con- 
struction becomes, so far as contract rights are concerned, as much 
a part of the statute as the text itself, and a change of decision is 
to all intents and purposes the same [and only the same] in its effect 
on contracts as an amendment of the law by means of a legislative 
enactment.” °7 


Thus, following the logic of the matter stated in the imme- 
diately preceding paragraph, when courts depart from prece- 
dents, the law ordinarily makes no provision for the protection 
of those (not parties to the original litigation or dealing with 
property there involved) who happen to have acted on faith in, 
or according to, the controlling rules of the earlier decisions, 
even though the contract or property rights of such persons be 
incidentally impaired; * it grants protection only where the 
retroactive operation of the law in an overruling case would 
impair contract rights assumed in accord with prior decisions 
construing or interpreting the written law.*® For instance, when 





85 See Gray, THE NATURE AND SOURCES OF THE LAw, 219-222, 235, 236. See’ 
also Holmes, J., dissenting in Kuhn v. Fairmount Coal Co., 215 U. S. 349, 370, 
371 (1910). 

36 Ray v. West Penna. Natural Gas Co., 138 Pa. St. 576, 590, 20 Atl. 1065, 
1066 (1891) ; Falconer v. Simmons, 51 W. Va. 172, 180, 41 S. E. 193, 197 (1902), 
and authorities there cited; Ross v. Board of Freeholders, 90 N. J. L. 522, 102 
Atl. 3907 (1917); Landers v. Tracy, 171 Ky. 657, 188 S. W. 763 (1016). 

87 Douglas v. County of Pike, ror U. S. 677, 687 (1879). See also Thompson 
v. Henry, 153 Ind. 56, 54 N. E. 109 (1899); Ray v. Natural Gas Co., supra. 

88 Ray v. Natural Gas Co., supra; Alferitz v. Borgwardt, 126 Cal. 201, 58 
Pac. 460 (1899); Mason v. Nelson, 148 N. C. 492, 62 S. E. 625 (1908). 

39 City of Sidney v. Cummins, 93 Ohio St. 328, 113 N. E. 218 (1916); 
Falconer v. Simmons, supra, note 36. Where a state court sees fit to reverse a 
prior ruling which has formed the basis of contractual rights, the “impairment 
of contracts” clause of the federal Constitution will not generally afford pro- 
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a court is passing on the validity of contract rights acquired in 
accord with a prior interpretation of an act of assembly, which 
judicial pronouncement the court is about to depart from, the 
early construction is viewed in law as though it had constituted 
part of the statute itself during the entire time the decision 
in question stood undisturbed, and, as a consequence, the new 
construction, contained in the overruling opinion, affects only 
rights arising thereafter. To the extent indicated, judicial de- 
cisions, once made, may be said to have all the force of positive 
law during the time they remain extant, but this purely inci- 
dental result is attributable to the effect of established views 
on matters of public policy and to the working of equitable 
principles.*® In the majority of instances, however, an over- 
ruling decision will affect the body of the law retrospectively, 
and its effect in that regard is looked upon as insignificant, 
or at least of no more significance than the incidental effect 
of any new judicial announcement of law on third parties who 
previously may have acted according to a view of their own 
to the contrary. Therefore, wherever great hardship may re- 
sult from the overruling of a prior announcement of the un- 
written law, absence of protection affords a strong argument in 





tection to those injured. Chief Justice Taney, speaking obiter in Ohio Life Ins. 
Co. v. Debolt, 16 How. (U. S.) 416, 432 (1853), stated: “The sound and true 
rule is that if a contract when made was valid by the laws of the state, as then 
expounded by all the departments of the government and administered in its 
courts of justice, its validity and obligation cannot be impaired by any sub- 
sequent act of the legislature, or the decision of its courts, altering the con- 
struction of the law”; but the Supreme Court subsequently held that “ the pro- 
hibition is aimed at the legislative power of the state, and not at the decisions 
of its courts.” Cross Lake Club v. Louisiana, 224 U. S. 632, 639 (1912); 
Cleveland, etc. R. R. v. Cleveland, 235 U. S. 50 (1914). And it refused to 
invoke that clause to protect against an overruling state decision. This con- 
clusion has been subjected to certain peculiar exceptions according to which 
such protection may be extended where the case originates in the federal courts. 
Gelpcke v. City of Dubuque, 1 Wall. (U. S.) 175 (1863). Or where the opera- 
tion of a state statute is involved. Muhlker v. N. Y. & Harlem R. R., 1097 
U. S. 544 (1905). Some think that the due-process clause of the Fourteenth 
Amendment will be found to afford general relief to those whose contractual 
rights are taken away by a change of view on the law, but one who has made 
a study of the cases states that the indications are to the contrary. See Robert 
H. Freeman, supra, 18 Cor. L. Rev. 230, 238. 
40 Menges v. Dentler, 33 Pa. St. 495, 500 (1859). 
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favor of adherence to precedent, pending legislative action in the 
premises.** 

There are bound to arise cases where the time for departure 
from a prior ruling seems obvious, and where legislative action 
is impracticable as a means of accomplishing the desired results. 
In such instances, where the unwritten law is involved, the 
change of judicial view will, as stated above, usually be allowed 
retroactive effect; though certain courts try to avoid this in an 
endeavor to protect the litigant and all others who may have 
‘procured property rights by acting in accord with or on faith 
in the law of the overruled decision.** Such protection is always 
afforded in the field of the written law where a case falls within 
the above-mentioned rule preventing a change of statutory con- 
struction from impairing contract rights; and it is usually ex- 
tended, to accomplish the same purpose, in cases changing a 
former construction of the constitution or overruling a prior 
holding on the constitutionality of a statute.“* This is achieved 
by a rule, in the nature of an exception, refusing departures 
retroactive effect on the written law; and the best-considered 
view is that allowable deviations from the general rule of retro- 
active operation should be limited to the written law. 

Though the exception concerning the judicial interpretation 
of constitutions and statutes may, perhaps, seem hard to explain 
on principles of pure logic, yet when we stop to consider that 
writings are supposed to have a set and readily-understandable 
meaning, while the common law consists of general principles 
whose applicability and shades of meaning always have de- 
pended, and of necessity must continue to depend, from time to 
time, on attending circumstances, we find a difference in charac- 
ter between judicial decisions marking departures in the one 





41 Where the property rights involved were obtained prior to a decision 
later overruled, the reasons usually assigned for protection fail entirely, and all 
concede the second ruling may be freely applied. May v. C. & O. Ry. Co, 
184 Ky. 493, 212 S. W. 131 (1919) ; McCray v. Miller, 78 Okla. 16, 184 Pac. 781 
(1919). 

42 Hill v. Brown, 144 N. C. 117, 56 S. E. 693 (1907); Jones v. Woodstock 
Iron Co., 95 Ala. 551, 10 So. 635 (1892). 

43 Menges v. Dentler, supra; Mountain Grove Bank v. Douglas Co., 146 
Mo. 42, 53, 54, 47 S. W. 944, 946, 947 (1808); Gelpcke v. City of Dubuque, 
68 U.S. 175, 206 (1863). See 7 R. C. L. toro. 
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and those having a like effect on the other. Then, again, the 
view that a construction of the written law may be looked upon 
as though also written into the constitution or statute construed, 
so as to stand as a part of it until changed by subsequent con- 
struction, has a certain practical appeal, as something which 
can be generally understood and taken hold of, in a different 
way from changes of view as to the unwritten law; one should 
never overlook this practical aspect when considering the sub- 
ject of the administration of the law. 

Some courts, while admitting that the rule applicable to the 
written law is exceptional and that, in the case where a prior de- 
cision on the unwritten law is departed from, the unsuccessful 
litigant must ordinarily suffer the consequences of having acted 
on a mistaken view of his rights, nevertheless attempt to protect 
third parties against the effect of the court’s departure from its 
former rulings in all instances where, during the period between 
an original and an overruling decision, such parties have con- 
tracted, acquired property (not meaning property involved in the 
original litigation, which is covered by another rule), or assumed 
obligations on faith in the law as at first announced.** The inter- 
esting point about these cases is that, therein, the courts, in order 
to render what they conceive to be justice, attempt to avoid the 
logical rule of retrospective operation so far as it may affect 
other litigants in the above-designated classes; but, in that 
effort, they necessarily do injustice — if ‘the incidental effect of 
a change of view on the law can be so termed — to the losing 
party in the particular case which overrules the law as previously 
announced, and this party surely has as great a right to be saved 
harmless as those who may subsequently plead for protection. 

For example, an announcement of law is made in the year 
1900, in the case of A against B. In 1910, C and D (in no 
way connected with A and B or the subject-matter of their 
suit), accepting the law as previously announced, act thereon 
under circumstances similar to those which were in litigation 
between A and B. In 1920, E and F, similarly situated, do the 





44 Farrior v. N. E. Mortg. Security Co., 92 Ala. 176, 9 So. 532 (1891); 
Levy v. Nitsche, 40 La. 500, 508, 4 So. 472, 476 (1888); Haskett v. Maxey, 134 
Ind. 182, 33 N. E. 358 (1892). See also Dauchey Co. v. Farney, 105 Misc. 470, 
173 N. Y. Supp. 530 (1018). 
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same thing. In 1922, litigation thereon ensues between E and 
F, and in that suit the court overrules its prior decision of 
1900. Subsequently, like litigation arises between C and D. 
It is plain that in this last suit the court has to apply either the 
law as announced in the original case, decided in 1900, or the 
contrary view announced by it in the overruling case of 1922. 
It is further plain that the final case of C and D must be bound 
by the law as last laid down rather than that first ruled, or 
there is an inequality worked as against the losing party in the 
case of E and F. In other words, the losing party in the second 
of the above-mentioned suits would have just as much right to 
have the law as originally announced adhered to in his litigation 
as would either of the parties in the final case of the series. 
Logically, so far as the law is concerned, both cases should be 
treated alike. 

A solution which has been suggested is that, in the overruling 
case, instead of simply departing from the law as originally 
announced, the court adhere to it in adjudging the particular 
issue for decision, but, at the same time, lay down a new 
rule to apply prospectively after a certain date.** Such a 
method would not only be plain and outright legislation by the 
courts, but must prove quite ineffective as a practical remedy, 
since parties would, in all probability, be unwilling to attack by 
litigation points already settled when a new ruling would alter 
the law only prospectively and could not be applied to their 
dispute. Furthermore, our judicial system would have to 
undergo a decidedly questionable change before judges would 
be willing to apply one rule of law to the case before them, and 
lay down an opposite one by which they and their successors 
should be bound in the future. Under our existing system the 
latter attempted ruling could be nothing more than dicta. 
Courts can correct their own mistakes and, in so doing, they, of 
course, incidentally affect what theretofore were accepted as 
settled rules of action, but it is not their office to make law 
avowedly to cover future cases; hence they cannot deliberately 





#5 See Prof. J. H. Wigmore, in editorial preface to 9 LecaL PHILOSOPHY 
Series, xxxviii; Hon. George F. Canfield in address before the South Carolina 
State Bar Ass’n in August, 1917. See also People v. Maughs, 149 Cal. 253, 
86 Pac. 187 (1906). ; 
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lay down a rule one way to govern a given set of circumstances 
in the litigated case and a different way to control like cases 
which may subsequently come before them. 

One department of government may not encroach on the 
prerogatives of another. It is the function of legislatures to 
make written laws to govern future situations, while courts exist 
to determine what the law, — written and unwritten, — was at 
the time of the particular transactions involved in controversies 
which come before them for adjudication, and to apply that 
law to those facts. Rules of action thus judicially announced 
are usually followed in future cases presenting similar situations, 
but this is incidental to our system, under the rule of stare 
decisis, and in no sense licenses judges to go beyond finding and 
applying the existing laws to the facts before them, with, of 
course, such elucidation as may be warranted by the particular 
matter for decision. Though the chief function of the judiciary 
is to construe the written law and to find and enunciate the 
unwritten law, when called on to apply either, still the real 
judge always bears in mind the incidental, yet none the less 
momentous, fact that the decisions of his court and the opinions 
which accompany them will be followed in future cases, and 
thus may affect the whole body of the law,—#in other words, 
that he has an indirect power and grave responsibility, capable 
of being put to proper use in maintaining and influencing the 
development of the lex non scripta. When, however, (to come 
back to the main point of our immediate discussion) the un- 
written law is once applied to the decision of a case, the rules 
acted on, so long as they are adhered to, must be uniformly 
administered as though the law had always been as there 
announced; and if the announcement is, itself, a departure from 
the law as formerly laid down, the rules of conduct as last 
decided, so long as they stand unimpaired, must be accepted as 
governing all future cases presenting like facts, without regard 
to the date of their occurrence. 

While, perhaps, the method of usually applying retrospectively 
the law last announced may lead to apparent hardship on per- 
sons foreign to an overruling decision, who acted on a different 
conception of the controlling rules of conduct from those there 
contained, yet the hardship in question is no greater on such 
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persons than was that suffered by the losing party in the over- 
ruling case. Moreover, it is difficult to see how the problems 
under consideration are helped of solution, so far as third 
parties who acted on faith in the original announcement are 
concerned, by the view that, as to them, a judicial decision 
should have the effect of making law, or laying down rules of 
conduct, on which they would have a legal right to rely until 
after notice given that other rules were to prevail in the future.*® 
The trouble with this view is that, thereunder, courts could 
never change by subsequent judicial pronouncement rules once 
laid down without meeting the difficulties mentioned; that is, 
either by not doing even-handed justice to the losing party in 
the case of the overruling decision, or, in an attempt to confine 
the last pronouncement of law to subsequent transactions, by 
encroaching on the prerogatives of the legislative department of 
government. For, as before said, such an attempt must be 
viewed either as an encroachment or as mere dicta. 

Much may be said on both sides of the question of how far 
the rule as to the retroactive effect on the general law of a 
departure from a prior decision is desirable or undesirable, in 
the sense of maintaining reason and working out even-handed 
justice in the greatest number of situations; but, when the 
proper relation of the judge to the making of the law (as here- 
inbefore discussed) is considered, when the logic of the matter 
is kept in mind and the results accomplished are taken into 
account, the desirability of the existing rule appears. On the 
last score,—as to the results to be accomplished, — at times 
situations arise which, while legislation can afford a future cure, 
require the very effect which can be achieved only by the appli- 
cation of the rule of ‘retrospective operation now under con- 
sideration. For instance, the Supreme Court of Pennsylvania, 
in O’Malley v. O’Malley,*’ considering whether a woman was 
entitled to an accounting from a divorced spouse, of income 
collected by him, subsequent to the divorce, from real estate 
which had been conveyed to the couple while they were husband 
and wife, held that though, under the authorities, no such 





46 Dauchey Co. v. Farney, supra, and authorities there cited. 
47 272 Pa. St. 528, 116 Atl. 500 (1922). 
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accounting could have been ordered during marriage, and though 
the court had previously decided that “ after a divorce the estate 
[by entireties] retains the incidents which pertained to it at its 
inception,” yet, in view of the various modern statutes relating 
to the property of married women which were in force when the 
deed to the particular property in controversy was made to the 
husband and wife, the prior authorities had to be read in the 
light of this modern legislation, and, as a result, at this day, one 
situated as was the complainant had a right to the accounting 
she sought. This view, though in a measure a departure from 
previous decisions, immediately took its place in, and had its 
effect on, the whole body of the law; whereas, had it been 
necessary to look to the legislature for a remedy, it is ques- 
tionable whether relief could have been granted which would 
have advantaged the then present plaintiff and others in a like 
situation, although it would have applied to estates by entireties 
thereafter created. 

The rule of stare decisis carries out Lord Coke’s belief that 
“the knowne certaintie of the law is the saftie of all,” and the 
welfare of organized society is served best by rather close ad- 
herence to this conception; but when a precedent must be 
departed from, then the requirement for another general rule 
immediately appears, for so complicated are human affairs that 
the refusal to follow legal precedents leaves certain results, 
common to al! such situations, to be considered and provided 
against. In other words, when courts depart from a view of 
law which was given controlling force in prior decisions, the 
effect of such a departure on the law as it applies to third per- 
sons who acted on faith in, or in accord with, the original pro- 
nouncement, raises a problem requiring a general rule to work 
the highest average of justice in the situations which usually 
arise out of such cases. The term “ highest average” is here 
used, because the law has to contemplate and provide rules that, 
when applied properly, will guarantee justice in the greatest 
conceivable number of situations. It would be a Utopian dream 
to expect the formulation of any general rule capable of accom- 
plishing its purpose in each and every imaginable combination 
of human affairs to which it might pertain. When this fact is 
kept in mind and the whole matter is considered from its many 
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aspects, the usually accepted rule that the last judicial pro- 
nouncement shall be taken to be the law from the beginning is 
seen to be not only the most logical one, but the one which will 
work a fairer average of justice to all concerned than would 
any other so far suggested; it should be followed as part of, or 
as allied to, the doctrine of stare decisis. 

This ancient custom of following precedents, when miscon- 
ceived or wrongly applied, has no doubt led to undesirable re- 
sults in particular cases, and, on occasions, may have retarded 
the due growth of the law, but, when properly understood and 
correctly applied, it helps us to hold fast to our basic principles, 
to establish knowable rules of conduct, to administer even- 
handed justice, and to remain a uniformly consistent develop- 
ment of our legal system. 


Robert von Moschzisker. 
PHILADELPHIA, Pa. 
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THE EFFECT OF THE RECENT DECISIONS OF 
THE SUPREME COURT ON REPRODUCTION 
COST AS A TEST OF VALUE 


[ May and June of the year 1923, the Supreme Court sent 
down four decisions in which the question of the reproduction 
cost, at present prices, of a public service company’s property 
as a factor in a rate case was discussed, namely: Southwestern 
Bell Telephone Co. v. Public Service Commission,’ Brush Elec- 
tric Co. v. Galveston,’ Georgia Railway & Power Co. v. Railroad 
Commission,® and Bluefield Water Works & Improvement Co. v. 
Public Service Commission; * and already these decisions have 
been the subject of comment in the lower federal courts,’ in the 
state courts of Indiana, Wisconsin, Connecticut, Missouri, and 
New York,° by the Interstate Commerce Commission,’ by the 
public utility commissions of Missouri, Pennsylvania, Nebraska, 
Oklahoma, and Louisiana,* as well as in the law magazines.° 





1 262 U. S. 276; reversing 233 S. W. 425 (Mo., 1921). 

2 262 U.S. 443; affirming decree of lower federal court. 

3 262 U. S. 625; affirming 278 Fed. 242 (N. D. Ga., 1922). 

* 262 U. S. 679; reversing 89 W. Va. 736, 110 S. E. 205 (1921). 

5 Monroe Gaslight & Fuel Co. v. Commission, 292 Fed. 139, 141-143 (E. D. 
Mich., 1923) ; Mobile Gas Co. v. Patterson, 293 Fed. 208, 218 (M. D. Ala., 1923). 

6 Columbus Gaslight Co. v. Commission, 140 N. E. 538, 539 (Ind., 1923); 
Waukesha Gas & Electric Co. v. Commission, 194 N. W. 846, 852 (Wis., 1923); 
State v. P. S. Commission, 252 S. W. 446 (Mo., 1923); Underwood Typewriter 
Co. v. Hartford, 122 Atl. 91, 94 (Conn., 1923) ; People ex rel. N. Y. Cent. R. Co. 
v. State Tax Commission, 201 N. Y. Supp. 673, 674-675 (App. Div., 1923). The 
last two are tax cases. 

7 The San Pedro, Los Angeles and Salt Lake City Valuation, 75 I. C. C. 
443, 518, 552-557, 579; The Atlanta and Birmingham Valuation, 75 I. C. C. 645, 
676; both decided in 1923. 

8 1923p P. U. R. 750, 848 (Mo.); 19238 P. U. R. 127, 137-140 (Mo); ibid. 
459, 466 (Mo.); ibid. 190, 200 (Pa.); ibid. 609, 615 (La.); 1924a P. U. R. 88, 
92 (Neb.); ibid. 132, 141 (Okla.). 

® An elaborate discussion of the subject is to be found in the series of 
articles on “ Reproduction Cost as Measure of Value” and “ Ascertainment of 
Reproduction Cost” in the editorial section of 1923p P. U. R. No. 4, and 
1923E, Nos. 1, 2, 3, 4, and 5. For other articles, see Frederic G. Dorety, 
“The Function of Reproduction Cost in Public Utility Valuation and Rate 
Making,” 37 Harv. L. Rev. 173; Donald R. Richberg, “The Supreme Court 
Discusses Value,” 37 Harv. L. REv. 280. 
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The points actually decided in the Supreme Court rate cases 
may be summarized as follows: 

In the Southwestern Telephone case, decided May 21, 1923, 
although the Court was unanimous in holding that a rate fixed 
by the Missouri Public Service Commission was confiscatory and 
therefore a violation of the Fourteenth Amendment, there was 
a sharp division of opinion as to the method of computing the 
amount on which the company is entitled to a fair return. Two 
of the Justices (Brandeis and Holmes) held that the capital 
actually and prudently invested, rather than the value of the 
property, should be taken as the rate-base, while the majority 
asserted that the rate-base should represent the value of the 
property, that in computing it some consideration must be 
given to the cost of reproduction at the present time, and that 
the Commission erred in according no weight to the enhancement 
in cost over pre-war figures. The Court quoted from Willcox v. 
Consolidated Gas Co., *° The Minnesota Rate Cases,’ Denver v. 
Denver Union Water Co.,'* Newton v. Consolidated Gas Co.,” 
and Galveston Electric Co. v. Galveston. * 





10 212 U. S. 19,41, 52 (1909). The passages quoted are: “There must 
be a fair return upon the reasonable value of the property at the time it is 
being used for the public. .. . And we concur with the court below in holding 
that the value of the property is to be determined as of the time when the 
inquiry is made regarding the rates. If the property, which legally enters into 
the consideration of the question of rates, has increased in value since it was 
acquired, the company is entitled to the benefit of such increase.” 

11 230 U. S. 352, 354 (10913). The passage quoted reads: “The making 
of a just return for the use of the property involves the recognition of its 
fair value if it be more than its cost. The property is held in private ownership 
and it is that property, and not the original cost of it, of which the owner 
may not be deprived without due process of law.” 

12 246 U. S. 178 (1918). 

13 258 U. S. 165 (1922). 

14 258 U. S. 388 (1922). In the Denver case, the court says (p. 191): 
“What we have said establishes the propriety of estimating complainant’s 
property on the basis of present market values as to land, and reproduction 
cost, less depreciation, as to structures.” In the Newton case, in which an 
injunction issued by the lower court (267 Fed. 231 (S. D. N. Y., 1920), 274 
Fed. 986 (S. D. N. Y., 1921)) was affirmed in modified form, we do not find 
anything bearing on the question here under consideration. In the Galveston 
Electric Co. case, a temporary injunction was denied, and the district judge 
(272 Fed. 147 (S. D. Tex., 1921)) finally dismissed the bill without prejudice. 
This decision was affirmed by the Supreme Court in an opinion by Mr. Justice 
Brandeis, who says (p. 392) that both the master and the court took, instead of 
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In Brush Electric Co. v. Galveston, decided June 4, 1923, the 
action of the district court for the Southern District of Texas in 
denying an injunction against the enforcement of a city rate or- 
dinance was sustained by a unanimous court, on the ground that 
the evidence was too uncertain to justify a reversal of the deci- 
sion of the lower court. The master thought the rate confiscatory 
because it did not allow, for depreciation and net return, 
124% on the sum of $800,000, in reaching which figure he esti- 
mated the value of the physical property at the present cost of 
reproduction less depreciation. In this the Supreme Court said 
that he was “ following the principle established ” in the South- 
western Telephone case and the other decisions of the Court 
there cited.” The district judge found no rate-base other than 
a tentative one of $612,000, based on a larger deduction for 
- accrued depreciation and on other differences not set out by the 
higher court. 

In Georgia Railway & Power Co. v. Railroad Commission, 
decided June 11, 1923, the Supreme Court, in sustaining the 
refusal of the district court for the Northern District of Georgia 
to enjoin the rate in question, said, speaking through Mr. Justice 
Brandeis, that the case was unlike the Southwestern Telephone 
case because both the commission and the lower court had given 
careful attention to reproduction cost though refusing to make 
this the measure of value, the commission declaring that “ ‘ pres- 
ent fair value’ is not synonymous with ‘present replacement 
cost,’ particularly under abnormal conditions.” ** The Court 
adds that 


“The refusal of the commission and of the lower court to hold that, 
for rate-making purposes, the physical properties of a utility must be 
‘valued at the replacement cost, less depreciation, was clearly correct,” +7 





the prudent investment, the estimated cost of reproduction at some period 
later than 1913, less depreciation, and that both refused to use as a basis the 
prices actually prevailing at the time of the hearings which were over 100% 
in excess of 1913. Further on in the opinion (p. 397) the Court says that 
the base value considered is the present value. This case is the leading authority 
on the question of “going concern value,” but so far as the subject here under 
discussion is concerned the opinion contains little that is in point. 

15 At p. 444. See infra, note 21. 

16 At pp. 629-630. 

17 At p. 630. 
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and cites Smyth v. Ames,* The Minnesota Rate Cases, and the 
Willcox case, as holding that the present value of the property 
including any increase in value since its acquisition must be 
considered, and that the determination of this value is not a 
“ matter of formulas,” but must be a reasonable judgment based 
upon all relevant facts, including the original cost, the cost of 
the plant and its improvements, the present as compared with the 
original cost of construction, the market value of the company’s 
securities, and possibly other matters. The Court was unani- 
mous, except for Mr. Justice McKenna who dissented on the 
ground that the decision was inconsistent with the Southwestern 
Telephone case. 

In Bluefield Water Works & Improvement Co. v. Public Serv- 
ice Commission, also decided June 11, 1923, the Court, in re- 
versing a decision of the Supreme Court of West Virginia and 
declaring a state commission rate to be confiscatory, was again 
unanimous; Mr. Justice Brandeis*® placing his assent on the 
reasons given by him in the Southwestern Telephone case, — 
that is, we assume, on the ground that the net income allowed 
by the rates in question was an insufficient return upon the 
actual and prudent investment. The rest of the Court, speaking 
through Mr. Justice Butler, said: 


“The record clearly shows that the commission in arriving at its 
final figure did not accord proper, if any, weight to the greatly 
enhanced costs of construction in 1920 over those prevailing about 
1915 and before the war, as established by uncontradicted evidence; 
and the company’s detailed estimated cost of reproduction new, less 
depreciation, at 1920 prices, appears to. have been wholly disregarded. 
This was erroneous.” *° 


The Court quotes from Smyth v. Ames, The Minnesota Rate 
Cases, and the Willcox case, substantially as in the Georgia Rail- 
way case analyzed above. 

The recent Supreme Court cases would appear to have settled 
one important question of constitutional law, and to have raised 
without settling one equally, perhaps more, important question 
of evidence. Unless the Supreme Court sees fit to substitute the 
views so forcibly expressed in the minority opinion in the South- 





18 169 U. S. 466 (1808). 19 At p. 695. 20 At p. 689. 
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western Telephone case for the less skilfully presented majority 
opinion, we must assume that the present value of the company’s 
property, rather than the capital invested in the business, is to 
be taken as the base-value in a rate case. Then as to the evi- 
dence that is to be relied upon in determining the present value 
of property, we are told that reproduction cost at present prices 
must be considered, though not to the exclusion of other factors, 
such as original cost and the company’s investment; ** but no 
indication is given as to the relative weight to be assigned to 
these several factors, or as to the exact use to be made of any 
of them.” Nor is any light thrown by these decisions on the 
proper solution of the many questions (other than the basis for 
the unit prices) which arise in all valuation cases involving 
the factor of reproduction cost. 

The determination and use of reproduction cost as a test of 
value has always been one of the most difficult problems in the 
law of valuation. The question arises in almost every kind 
of valuation case where there is no current market price for 
the property; and the scope of the decisions in question was 
certainly not intended by the Supreme Court to be restricted 
to rate cases. The reasoning applies as well to proceedings of 
trespass, trover, insurance, and eminent domain, to admiralty, to 
all cases where the object of the appraisal is the value of the 
property for compensation, and possibly also to appraisals 
for taxation. 

There can be little doubt that the courts will be crowded with 
suits, involving every kind of property valuation, in which it 
will be sought to defend the most exaggerated and preposterous 
figures on the authority of the recent decisions. 





21 The Public Service Commission of Pennsylvania (1923E P. U. R. 190, 
200) interprets the case of Brush Electric Co. v. Galveston, supra, as sustaining 
a finding based exclusively on reproduction cost. The quotation from the 
opinion in that case (supra, p. 433) tends to support this conclusion; but 
from the fact that the decision was a unanimous one it is safer to regard 
the statement as a casual or incidental remark by the writer of the opinion. 
It is submitted that nothing can be clearer, considering the recent cases as 
a whole, than that the Supreme Coyrt means to lay down the propositions 
stated in the text. 

22 See the remarks of the Supreme Court of Wisconsin in Waukesha Gas 
& Electric Co. v. Commission, 194 N. W. 846 851 (Wis., 1923). 
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The object of this paper is to consider the effect of these 
decisions, taken in connection with the numerous other rate 
cases decided by the Supreme Court and with the hundreds of 
decisions of our state and federal courts on reproduction cost 
as a factor in the valuation of property in other kinds of litiga- 
tion, upon the determination of the value of specific property 
in rate and other cases involving the appraisal of manufacturing, 
public service, and other complicated forms of real and personal 
property. The subject will be discussed under three heads: 
first, the determination of reproduction cost; secondly, the use to 
be made of the resulting figures in property valuations generally; 
and thirdly, the use to be made of this factor in determining a 
rate-base. 

The reliance of the writer will be mainly on the adjudicated 
cases in the law reports, rather than on the decisions of public 
service commissions or on the books and articles on public regu- 
lation economics. The writers of these decisions, books, and 
papers do not discuss tne questions involved in a property valua- 
tion from the ordinary legal standpoint, and they make little use 
of the numerous cases in which these questions have been passed 
on by the courts. Their writings are consequently of little value 
to the practising lawyer who is preparing for the trial of a con- 
demnation, tax, or rate case. Nor is much assistance to be 
looked for from the engineers and other “experts” who are 
employed to make the estimates and to tabulate the figures. 
These gentlemen are too often merely predetermined advocates 
for one side or the other; with rare exceptions they have no 
knowledge of the law of valuation; they often rely on processes 
and methods of appraisal to which no prospective purchaser 
would pay the slightest attention; and their resulting opinions of 
value count for little or nothing in an actual lawsuit. It is to be 
regretted that the literature of this subject should have been 
largely the work of economic theorists and professional figurers 
with little knowledge of the way in which property values are 
handled in the law courts. Fortunately, on the other hand, there 
is plenty of law applicable to almost every question of property 
valuation that can arise in a rate or other case. There are at 
the present time some ten thousand valuation cases in the law 
reports of this country and England, including at least five hun- 
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dred in which the proper way to estimate and use the reproduc- 
tion cost of property is considered; ** and most, if not all, of 
those relating to this factor in the valuation are, under the recent 
decisions of the Supreme Court, as important in a rate case as 
in any other kind of case which involves the appraisal of prop- 
erty according to its commercial or market value. 


I 


THE DETERMINATION OF REPRODUCTION COST 


a. General Rules. 


There are certain general rules of law which apply to every 
legal valuation. Those which particularly affect the appraisal 
of property of the kind here under consideration should be briefly 
referred to at the outset. 

The first point to be determined is the exact identity and 
limits of the property to be appraised. This is usually fixed by 
the statute or law which makes the valuation necessary. A tax 
statute, for instance, may include the patents, trade marks, trade 
names, and good will of an ordinary manufacturing company 
with the physical plant for purposes of local assessment; on the 
other hand, in a case of eminent domain, it would ordinarily be 
the physical property, that is, the land, buildings, machinery, 
and fixtures which would be taken,— not the patents, trade 
marks, and so forth, which would be left to the owner for ex- 
ploitation elsewhere. In the first case the intangible elements 
of value would have to be included in the appraisal, in the other 
case not. So in tax or rate cases the property to be appraised 
may be the entire property of the corporation, or only as much 
as lies within the state or in a particular taxing district. In tax 
assessments the company’s franchises are often by force of the 
statute to be included in the appraisal; in eminent domain if the 
company’s franchises are taken or impaired they are to be in- 
cluded; whereas in rate cases it is well settled that they are not 

*8 These figures are based on the authorities collected by the present 
writer for a comprehensive treatise on the law of valuation which he hopes to 
publish during the current year. To avoid the extension of this article beyond 


the limits imposed by the editors of the Review only a small number of 
leading cases will be cited. 
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to be included, either in the valuation of the property or in the 
rate-base, however determined, at least at any figure beyond the 
reasonable cost of procuring the necessary permits from the 
public authorities.* There is sometimes a dispute as to whether 
property not used or useful, or used and not useful, in the com- 
pany’s business should be included in the valuation, or left with 
the company as “ non-operating” property. This is usually a 
question of fact or of legitimate opinion evidence, and presents 
no issue of law. 

When the nature and limits of the property to be valued have 
been ascertained, the law requires that it shall be appraised as 
a whole or unit, not at the aggregate value of its component parts, 
estimated separately on the same basis or otherwise. This is a 
rule which applies with special force to estimates of the reproduc- 
tion cost of the land, buildings, machinery, and other improve- 
ments, which constitute together a single commercial plant or 
enterprise.”° 





24 Knoxville v. Water Co., 212 U. S. 1, 11 (1909); Willcox v. Consolidated 
Gas Co., supra, at pp. 47-48; Cedar Rapids Gas Co. v. Cedar Rapids, 223 
U. S. 655, 669 (1912); Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 
169 (1915); Denver v. Denver Union Water Co., supra, at p. 184; Galveston 
Electric Co. v. Galveston, supra, at p. 396; Georgia Railway & Power Co. v. 
Commission, supra, at p. 632; Lincoln Gas & Electric Co. v. Lincoln, 182 
Fed. 926, 928 (D. Neb., 1909), aff’d in 250 U. S. 256 (1919). Recent commission 
decisions to the same effect are to be found in 1923c P. U. R. 820, 840-841 (N. 
D.); 1922E P. U. R. 402, 409 (Mont.); 1922p P. U. R. 513, 516 (Ida.). Special 
circumstances may justify a different rule, as in Willcox wv. Consolidated 
Gas Co., supra, at pp. 43-48 (and see 262 U. S. 625, 632 (1923)); but the 
general principle is that stated in the text. It may be added that, in these 
days of public regulation, the possession of franchises, even when perpetual 
and exclusive, adds little if anything to the value of the property of any public 
service company. The stockholders practically lose nothing by their exclusion. 
The company’s “good will” is also to be excluded from the rate-base; for a 
corporation operating a monopoly can have no good will in the common or 
common law sense of the words. Willcox v. Consolidated Gas Co., supra, at p. 
52; Cedar Rapids Gas Co. v. Cedar Rapids, supra, at p. 669; Des Moines 
Gas Co. v. Des Moines, supra, at pp. 164-165; Galveston Electric Co. v. 
Galveston, supra, at pp. 396-397; Kennebec Water Dist. v. Waterville, 97 Me. 
185, 217, 54 Atl. 6, 19 (1902); Banner Milling Co. v. State, 117 Misc. 33, 
45-47, 191 N. Y. Supp. 143, 150-151 (1921); State v. P. S. Commission, 
252 S. W. 446, 453 (Mo., 1923). For recent commission precedents, see 1923A 
P. U. R. 30, 66 (Mich.); 1923c P. U. R. 5, 18 (Conn.); 1923p P. U. R. 282, 
291 (Mich.). 

25 The leading case on this fundamental and universal rule of law is prob- 
ably Tremont & Suffolk Mills v. Lowell, 163 Mass. 283, 285-287, 39 N. E. 
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In the next place, it is a general rule of valuation law that 
the property in question is to be appraised at its most valuable 
use for any lawful purpose. As applied to manufacturing or 
public utility property, this means the purposes for which the 
property is used at the time of valuation, unless its dismantle- 
ment value, that is, what it would bring if dismantled and the 
different parts sold separately, is greater. This rule is of great 
assistance in determining the commercial value of property, such 
as that owned by manufacturing and public utility corpora- 
tions, which does not come upon the market with sufficient fre- 
quency to have a readily ascertained standard market price, but 
which, after a reasonable time and reasonable efforts, can pre- 
sumably be sold for a fair sum. Market value for the purposes 
of its use is the phrase commonly used with reference to this 
kind of property, and, as has frequently been held by the courts 
in England and in this country, means practically what a person 
or corporation desiring to own and operate a plant for the pur- 
poses for which the existing plant is used could fairly afford to 
pay for the latter, exclusive of franchises, rather than purchase 
and install a different plant or drop the negotiation altogether.” 

Then we have the general rule of value in money, which means 
that the value of property is what it is worth in cash, not for a 
sale on credit, nor for purchase by the issue of the securities of 
a new or reorganized company at more than their cash value. 





1028, 1029 (1895). See also Troy Cotton & Woolen Manufactory v. Fall River, 
167 Mass. 517, 520-521, 46 N. E. 99, 100 (1897); In re Rugheimer, 36 Fed. 
376, 377 (E. D. S. C., 1888); Devou v. Cincinnati, 162 Fed. 633, 636 (6th 
Circ., 1908) ; In re Armory Board, 73 App. Div. 152, 154-155, 76 N. Y. Supp. 766, 
768 (1902) ; King v. Minneapolis Union Ry. Co., 32 Minn. 224, 228, 20 N. W. 135, 
137 (1884); Alloway v. Nashville, 88 Tenn. 510, 514, 13 S. W. 123 (1890); Cedar 
Rapids Gas Co. v. Cedar Rapids, 144 Ia. 426, 434, 120 N. W. 966, 969 (1909), 
aff'd in 223 U. S. 655 (1912). And see infra, p. 448. 

26 See Hutchins v. Page, 204 Mass. 284, 287, 90 N. E. 565, 566 (1910) and 
cases cited; National Fireproofing Co. v. Revere, 217 Mass. 63, 65, 104 N. E. 
486, 487 (1914); State v. Metz, 31 N. J. L. 378, 385 (1865); Im re Kirkleatham 
Local Board, [1893] 1 Q. B. D. 375, 385, 388, aff’d in [1893] A. C. 444. See also 
the report in the Gardner Water case, cited infra, p. 452. 

The language of the Supreme Court in The Minnesota Rate Cases, 230 U. S. 
352, 453-455 (1913), may seem inconsistent with this view of the practical 
way to get at the value of public service property; but in that case the Court was 
dealing with a claim that a railroad right of way should be valued at more 
than the sale value of contiguous and similar land. 
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And by money is meant the currency of the country at the date 
of valuation, regardless of any increase or decrease in its pur- 
chasing power. 

Finally, it is the rule in every kind of valuation that, once 
the property is defined and the date of the appraisal fixed, it 
is the value as of that date, “ present value ” as it is called, that 
is to be ascertained, regardless of the origin of the property, 
whether acquired by purchase or by gift, or paid for out of earn- 
ings, and regardless of its original cost, whether much or nothing.” 
This means that the appreciation or depreciation of the property 
as compared with original or reproduction cost is to be considered. 

There are other rules of general application to property ap- 
praisals in a court of law; the ones mentioned are those which 
have a special bearing on the valuation of property of public 
service corporations. 

It should also be borne in mind that the property of manufac- 
turing and public service companies is of a purely commercial 
character; that is, it has no value to the owner in the technical 
sense of that expression as used in the law of valuation, meaning 
the cash sum in excess of market value which fairly represents 
the special utility of the property to its owner for his personal 
convenience, use, or pleasure. What we are concerned with in 
the cases under consideration is simply the sale or commercial 





27 The decisions on this point in rate cases include: Smyth v. Ames, supra, 
at p. 549 (and see 64 Fed. 165, 176 (D. Neb., 1894)); San Diego Land Co. v. 
National City, 174 U. S. 739, 757 (1899); San Diego Land & Town Co. v. 
Jasper, 189 U. S. 430, 442 (1903); Stanislaus County v. San Joaquin Co., 
192 U. S. 201, 215 (1904); Knoxville v. Knoxville Water Co., supra, at p. 14; 
Willcox v. Consol. Gas Co., supra, at pp. 41, 52; Cedar Rapids Gas Co. v. 
Cedar Rapids, 144 Ia. 426, 434, 439-440, 120 N. W. 966, 969, 971 (1909); The 
Minnesota Rate Cases, supra, at pp. 434, 454, 458; San Joaquin Co. v. Stanis- 
laus County, 233 U. S. 454 (1914); Des Moines Gas Co. v. Des Moines, supra, 
at pp. 161-162; Denver v. Denver Union Water Co., supra, at p. 191; Houston 
v. S. W. Bell Telephone Co., 259 U. S. 318, 324 (1922); S. W. Bell Telephone 
Co. v. Public Service Comm., supra, note 1, at p. 287; Georgia Ry. v. Commission, 
262 U. S. 625, 630 (1923); Bluefield Co. v. P. S. Commission, 262 U. S. 679, 689 
(1923); Louisville, etc. R. R. v. Commission, 196 Fed. 800, 821-822 (N. D. 
Ala., 1912); Garden City v. Tel., etc. Co., 236 Fed. 693, 608 (8th Circ., 1916) ; 
Potomac Electric Power Co. v. Pub. Util. Comm., 276 Fed. 327, 329 (C. A., D. C., 
1921); City of Minneapolis v. Rand, 285 Fed. 818, 823, 827 (8th Circ., 1923); 
Havre de Grace Bridge Co. v. Commission, 132 Md. 16, 25, 103 Atl. 319, 
322 (10918) 
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value of the property. The foregoing rules apply to this kind 
of appraisal as well as to any other, and there is a further and 
most important rule applicable to the determination of this kind 
of value to be considered: namely, that there must be shown 
to be a market for the property at the price computed by any 
particular method of appraisal, or that prudent buyers exist who 
would probably pay this price, before the result of that method 
can be accepted as evidence of value.”* 

The foregoing rules apply to estimates of reproduction cost 
as well as to valuations based on original cost or any other theory 
or method of proof. This means that the property of the com- 
pany, once defined, is to be appraised, regardless of cost, origin, 
and franchises, at its fair cash sale or commercial value, at the 
present time, as a whole or unit, in its present condition, for the 
purposes of its use. 

There are also certain rules of law peculiarly applicable to 
estimates of reproduction cost which may be considered before 
the detailed methods of estimation are taken up. 

In the first place, reproduction cost, as the phrase is commonly 
used, means the cost of replacing or reproducing the property in 
question with the same quantities or units in the same physical 
condition, so that the physical result will be a plant identical, so 
far as possible, with the plant under valuation. The cost of a 
substituted, alternative, or different plant of equal capacity, 
efficiency, and economy of operation, which is sometimes treated 
as a form of reproduction cost,” is generally regarded as a some- 
what different concept or test of value, often more important 
in a valuation case than reproduction cost, and is considered 
separately below.*° 

The phrase “ reproduction cost” is also sometimes used to 
indicate or to include the estimated proper cost of production at 
the time the plant was originally built or acquired, as distin- 
guished from the actual cost shown by the company’s books. 
The phrase is also used by some writers to indicate the results 
of the “ split inventory ” method of valuation, which consists in 
finding the reproduction cost of the plant at the prices obtaining 





8 See infra, pp. 452-457. 
29 See, for instance, Frederic G. Dorety, supra, 37 Harv. L. Rev. 173. 
8° Infra, p. 445. 








442 HARVARD LAW REVIEW 


on some definite date, — just before the recent war, for instance, 
— and then adding the actual cost of the property acquired since. 
It has also been argued that the reproduction cost of a large 
manufacturing or public service plant should be based upon the 
“ piece-meal ” method of construction, that is, as if the plant were 
to be built from time to time, as was the case with the existing 
plant, and not all at once at the present time. There is evidently 
no room in the determination of reproduction cost for processes 
such as these, nor for “ normal,” “ average,” or “ weighted aver- 
age” prices, except as the discussion of these figures may throw 
light on the probable cost of building a like plant at the present 
time. By reproduction cost is meant what it would probably 
cost the owner or some one else to procure now, in the most 
economical and rapid way, a plant identical in its several parts 
with that under consideration. The “split inventory ” method, 
the “ piece-meal ” method, and the other suggestions indicated 
above are entirely out of place in such an estimate. 

It seems to follow that reproduction cost thus understood 
means the estimated cost of doing the work, irrespective of the 
special factors, if any, (such as pavements laid after the original 
construction **), which make the reconstruction of the plant 
more expensive than the original work. 




























b. Particular Methods. 


Passing to the detailed methods or evidence by which the 
reproduction cost of property such as is here under consideration 
should be determined, we have to consider the land, the buildings 
and other physical structures erected on it, the other improve- 
ments, if any, on the land, the machinery and fixtures, if any, 
and finally, certain other necessary expenditures not represented 
by units of physical structure; taking care in the process not to 
violate any of the rules set out above. 

















(1) Buildings, machinery, and improvements. 


To take up the physical structures first, as presenting a 
relatively simple problem, it may be said that there is generally 










31 See Cedar Rapids Gas Co. v. Cedar Rapids, 144 Ia. 426, 437-438, 120 
N. W. 966, 970 (1909); Des Moines Gas Co. v. Des Moines, supra, at p. 207, 
aff'd in 238 U. S. 153, 171-172 (1915). 
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not much difference between the parties as to the number and 
size of the physical units to be reproduced, or as to the probable 
cost at the present time to construct the buildings, machinery, 
fixtures, improvements, and other physical additions to or changes 
in the land. Generally speaking, the work would be done by con- 
tract and the probable contract price at the present time is a mat- 
ter about which fair-minded engineers ought not to differ much. 
It is to be assumed that the work is to be paid for in cash and is 
to be given to a single contractor, or divided among several, as 
may seem most likely to secure the completion of the plant as 
rapidly and economically as possible. If in some cases, or for 
certain parts of-the plant, a prudent owner would prefer con- 
struction by his own people without intervening contractors, the 
probable cost ought not to be difficult to agree upon. Construc- 
tion by “ force account,” under the practice obtaining in gov- 
ernment work — where the cost of plans, engineering, and other 
overhead charges are absorbed in the general payroll and do 
not figure in the cost of the work as such— is clearly inad- 
missible.*” 


(2) Land. 


The valuation of land many years after its acquisition, and 
after it has been built upon and perhaps radically altered (as in 
the case of a railroad right of way or a water supply embank- 
ment), and after the entire neighborhood has changed in char- 
acter and value, presents a problem of the greatest difficulty. 
None of the methods suggested in the rate cases is satisfactory, 
at least for general application; and some of them are not even 
plausible. To value a right of way by the apparent market 
value of adjacent land, enhanced by arbitrary multipliers in- 
tended to represent the extra cost (founded on experience) of 
acquisition by eminent domain, is a process which, if conserva- 
tively applied, appeals strongly to the practical mind as a fair 
measure of the value of the strip for canal or railroad purposes; 





32 Or rather, to a War Department estimate of reproduction cost on this 
basis there must be added the reasonable cost of surveys, plans, engineering, 
office expenses, etc., as well as a fair sum for contractor’s profit, before the 
reproduction cost of commercial property can be put on a commercial market 
value basis. 
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but it was rejected in The Minnesota Rate Cases.** The test 
suggested in that case, the price at which adjoining and similar 
land is actually sold,® fails if, as is generally the case with land 
adjoining a railroad terminal, there have been no recent sales 
of neighboring vacant land; and if there have been any, the 
price has probably been enhanced by the presence of the terminal 
and would be much less if the railroad were to give it up. It 
is a mistake, however, to assume that this land value problem is 
peculiar to rate cases. It presents itself in every case of eminent 
domain, taxation, or private sale negotiation, that involves the 
market value of improved real estate. In all these cases it is 
well settled that the rule of value as a whole prevents a definite 
separation of the property into land and improvements. Until 
this matter has been more carefully considered by the Supreme 
Court, the writer thinks that the land value item in an estimate 
of reproduction cost for a rate case is to be treated as insep- 
arably connected with the items of value representing the build- 
ings and improvements. 


(3) Overhead and miscellaneous expenses. 


A fair estimate of the reasonable cost during the construction 
period of surveys, plans, estimates, architects, engineers, lawyers, 
inspection, superintendence, management, bookkeeping, fire and 
liability insurance, interest, and taxes, is to be added to the esti- 
mated cost of reproducing the physical plant, as also a reasonable 
allowance for accidents, delays, and the other contingencies of 
the work. There is no question (except perhaps as to the item for 
taxes *°) that all these expenses, fairly estimated, are to be in- 
cluded in reproduction cost. Different engineers have different 











83 Supra, at pp. 450-453. See also Missouri Rate Cases, 230 U. S. 474, 408 
(1913). 

84 At pp. 444, 455. And see Denver v. Denver Union Water Co., supra, at 
p. 191; Re United Railways Co. of St. Louis, 1923p P. U. R. 7509, 842 (Mo.). 

85 The current and, in the opinion of the writer, the better practice is to 
consider the taxes accruing during the construction period as part of the 
cost of the work. See Galveston Electric Co. v. Galveston, supra, at p. 397. 
For recent commission precedents to the same effect, see 1918a P. U. R. 388, 
421 (Ill.); 1922p P. U. R. 385, 412 (Mont.); 19234 P. U. R. 734, 743 (N. J.); 
1923B P. U. R. 771, 776 (Me.). 
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ways of figuring these items; but, according to the writer’s ex- 
perience, the difference in results is not likely to be large. 


(4) The resulting cost of reproduction new. 


The addition of the figures representing the above three classes 
of prospective expenditure represents the maximum cost of repro- 
duction; but it does not represent the present value of the plant, 
based on reproduction cost, until the test of the probable cost of 
a substituted or alternative plant of equal capacity has been 
applied, nor until deduction has been made for accrued deprecia- 
tion, whether due to wear, obsolescence, or inadequacy, nor 
until it is clear that all the general rules of valuation have been 
observed, nor unless, after these deductions and corrections have 
been made, a cash market for the property at the resulting figure 
can be seen. 


(5) The cost of a substitute or alternative plant. 


The probable cost of a modern plant, designed and built for 
a capacity equal to that of the company’s plant, is also a maxi- 
mum figure for the value of the latter. If the efficiency or 
economy in operation of the new plant would exceed that of the 
old one, the structural value of the latter is of course much less 
than the estimated cost of the former. The difficulty, in any 
but the simplest cases, in making a fair comparison between the 
two plants is considerable; but such comparisons sometimes fur- 
nish convincing proof of the maximum value of the plant under 
appraisal.*° 





36 On this test or evidence of value, see Spring Valley Water Co. v. San Fran- 
cisco, 165 Fed. 667, 691 (N. D. Cal., 1908), aff’d in 192 Fed. 137 (N. D. Cal., rorz) ; 
Brunswick & Topsham Water District v. Maine Water Co., 99 Me. 371, 386-387, 
59 Atl. 537, 543 (1904); Murray v. Pub. Util. Commission, 27 Ida. 603, 619, 621- 
622, 1§0 Pac. 47, 50, 51 (1915); Cedar Rapids Gas Co. v. Cedar Rapids, 144 
Ta. 426, 438, 120 N. W. 966, 970 (1909); Boston Belting Co. v. Boston, 183 
Mass, 254, 250, 67 N. E. 428, 430 (1903) ; Manufacturing Co. v. Gilford, 64 N. H. 
337, 348, 10 Atl. 849, 850 (1887). For commission precedents see 19228 P. U. R. 
854 (Mich.); 1916p P. U. R. 77, 79 (N. J.). See editorial section, 1923p P. U. R. 
No. 4, 1923E ibid. Nos. 2, 3. See also the San Pedro case, supra, at Pp. 501-504. 

As the present writer, speaking of this test of value, said in “ Public Service 
Company Rates and the Fourteenth Amendment,” 15 Harv. L. Rev. 249, 267, 
there must be deducted from the cost of the new and modern plant a sum 
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(6) Depreciation and Appreciation. 


In a rate case, where the rate-base is founded on the com- 
pany’s investment, it may be fair and reasonable in certain 
cases — as where the income of an honestly built and honestly 
managed plant has been insufficient to cover operating expenses, 
accruing depreciation, and reasonable dividends — to ignore, 
temporarily at least, the impairment of capital which has taken 
place through depreciation; *’ but when, in a rate case, the present 
value of the company’s property is under consideration, and in 
any kind of lawsuit which involves a valuation of property, 
full deduction must be made from either original cost, historical 
cost, or reproduction cost, for the depreciation which has taken 
place. This is settled law. The present effort of the public 
service companies ** to establish the proposition that, if their 
property is kept in serviceable repair and renewals are made as 
required, there is no further depreciation to be taken care of in 
order to keep their capital unimpaired — although the larger 
units, constituting perhaps the greater part of the plant, are 
slowly but inevitably approaching the necessity for demolition 





representing the shorter future life of the existing plant due to age and to the 
extent to which it has been allowed to get out of repair, and a further sum 
representing the difference in cost of operation or mechanical value between 
the existing plant and a new plant of modern design. 

37 See, for instance, 1922B P. U. R. 467, 473 (N. H.); 1922c P. U. R. 636, 
651 (W. Va.); 1922E P. U. R. 681 (Mo.); 1923E P. U. R. 221, 226-227 (W. 
Va.) ; 1922c P. U. R. 608, 616 (Mo.). One of the advantages of the “ invest- 
ment” theory is that it permits the commission and the court to include in 
the rate-base a sum to compensate the company and its stockholders for the 
unwillingness of prior commissions to allow rates sufficient to cover deprecia- 
tion as well as operating expenses and dividends; but there can be no question 
that, if one is looking solely at the present value of the property, depreciation 
must be deducted from cost or reproduction cost. 

88 See the arguments by the railroads and certain light, power, and other 
corporations before the Interstate Commerce Commission at the hearings just 
held on the subject of depreciation under the Transportation Act of 1920. 

The present attitude of the railroads in denying the existence of what they 
call “theoretic” depreciation—so as to be able to assert a “value” based 
solely on cost or reproduction cost new—is as shortsighted as the efforts 
of public rating boards to ignore or minimize depreciation—so as to keep 
down rates—have .been unfair to the stockholders and, in the end, to the 
public. This attitude is also inconsistent with the arguments of the railroads 
themselves in the compensation negotiations with the United States Railroad 
Administration during the period of federal control. 
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at a cost that could not be met out of the income for the year of 
dismantlement — is repugnant to common sense, opposed to the 
true interest of the stockholders, misleading to the public, and 
absolutely without foundation in the law.* 

Deductions for depreciation, to be of any value as applied 
to estimates of cost, either original or reproduction, must include 
depreciation from obsolescence and inadequacy as well as phys- 
ical deterioration from age and use.*° 

A discussion of the methods by which depreciation is to be 





39 The leading case is Knoxville v. Water Co., 212 U. S. 1, 9-10 (1909). 
Later federal court decisions are: The Minnesota Rate Cases, supra, at pp. 
457-458; Cedar Rapids Gas Co. v. Cedar Rapids, 144 Ia. 426, 440, 445, 120 
N. W. 966, 971, 972 (1909); Lincoln Gas Co. v. Lincoln, 182 Fed. 926, 928 (D. 
Neb., 1909), aff’d in 250 U. S. 256 (1919); Galveston Electric Co. v. Galveston, 
supra, at pp. 159, 164; City of Minneapolis v. Rand, 285 Fed. 818, 827-829 
(8th Circ., 1923); Bonbright v. Geary, 210 Fed. 44, 51 (D. Ariz., 1913); Des 
Moines Water Co. v. Des Moines, 192 Fed. 193, 197 (S. D. Ia., 1011), aff’d 
in 238 U. S. 153, 168 (1915); Spring Valley W. W. v. San Francisco, 192 
Fed. 137, 184-186 (N. D. Cal., 1911); Kansas City So. R. R. v. United States, 
231 U. S. 423, 448, 451-452 (1913); United States v. Canal Co., 271 Fed. 877, 
889 (1st Circ., 1921); Reno, etc. Co. v. Commission, 1923E P. U. R. 485, 405 
(Nev.); Nashville, etc. R. R. v. United States, 269 Fed. 351, 355 (6th Circ., 
1920), certiorari denied in 255 U. S. 569 (1921); Cumberland Tel. Co. v. 
Louisville, 187 Fed. 637, 653-655 (W. D. Ky., 1911); Jamaica Water Supply 
Co. v. Tax Commissioners, 196 N. Y. 39, 57-58, 89 N. E. 581, 586 (1909) (and — 
see 52 L. R. A. (N. S.) 18-30, 37-38); Van Baumbach v. Land Co., 242 U. S. 
503, 524 (1917). The public service commissions follow the courts in this 
matter where they are fixing the rate-base on the value of the property. See 
1922D P. U. R. 385, 399-407 (Mont.); 1922e P. U. R. 681 (Ind.); ibid. 682 
(Mo.); ibid. 756, 758 (Ill.); 1923 P. U. R. 127, 141 (Mo.); 1922p P. U. R. 
231, 244-248 (N. Y.); 1922c P. U. R. 309, 313 (N. J.); ibid. 608, 616 (Mo.); 
ibid. 636, 650-651 (W. Va.) ; 19228 P. U. R. 1, 8, 10-12 (N. Y.); ibid. 75, 79-80 
(N. Y.); 1922a P. U. R. 303, 308 (Conn.); 1922£ P. U. R. 46, 71 (Ind.); 1916c 
P. U. R. 607, 646-647 (Mo.); 1923p P. U. R. 759, 846 (Mo.); 1924a P. U. R. 
96, 104-105 (N. Y.). See also the Interstate Commerce Commission in the 
Texas Midland Case, 75 I. C. C. 47-53, 65-68, 130-135; and the San Pedro case, 
ibid. 486-488, 500, 558. : 

40 Kansas City So. R. R. v. United States, supra, at p. 451; Des Moines 
Water Co. v. Des Moines, supra, at p. 197; Cedar Rapids Gas Co. v. Cedar 
Rapids, 144 Ia. 426, 440, 445, 120 N. W. 966, 971, 972 (1909); Nashville, etc. 
R. R. v. United States, supra, at p. 355; City of Baxter Springs v. Bilger’s 
Estate, 110 Kan. 409, 416-417, 204 Pac. 678, 680 (1922); Pioneer Tel. Co. v. 
Westenhaver, 290 Okla. 429, 454, 118 Pac. 354, 363 (1911) (and see 52 L. R. A. 
(N. S.) 37-38). Commission decisions to the same effect are to be found in 
1922A P. U. R. 740, 750-752 (N. D.); 19228 P. U. R. 467, 471-472 (N. H.); 
1922c P. U. R. 248, 260-262 (Ore.); 1922E P. U. R. 46, 71-72 (Ind.); 1923£ 
P. U. R. 221, 226 (W. Va.); to16c P. U. R. 925, 957-966 (Md.). 
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estimated would prolong this paper unduly. It will be sufficient 
to note that estimates of the depreciation from age and use that 
has accrued at a given date can generally be based upon inspec- 
tion or simple calculations of probable and expired life; it is 
generally not necessary to invoke the more complicated and dis- 
puted methods by which annual depreciation is to be estimated. 
Depreciation from obsolescence depends on operating costs and 
opinion evidence; depreciation from inadequacy is almost wholly 
a matter of opinion. 

As depreciation, when estimated for deduction from original 
costs, is to be based on the figures of actual cost, so the de- 
duction from reproduction cost for accrued depreciation should 
be computed on the basis of the prices used to get the repro- 
duction cost.*t In either case, if, for instance, three-quarters 
of the probable life of the unit has elapsed, its present value 
cannot exceed one-quarter of the cost or reproduction cost as the 
case may be, and this remainder may be subject to a still further 
deduction for reduced efficiency of operation. 

Appreciation must also be taken into account, if any can be 
seen that affects the market value of the property as a whole. 
The chief field for claims of appreciation is furnished by the 
general increase that is constantly taking place in the value of 
the land, considered by itself as vacant, severable real estate. 
In the opinion of the writer this is, generally speaking, an impos- 
sible proposition.** It is also often claimed that railroad or 
water supply embankments, if properly maintained, experience 
an increase in structural utility and therefore in value by solidi- 
fying or becoming more stable. This “ consolidation value,” re- 
garded from a sale viewpoint, cannot in any case be great, and 
may generally be regarded as offset by depreciation.** 


(7) Special caution respecting the rule of value as a whole. 


Special care must be taken, wherever the land or any other 
item in the appraisal is alleged to have increased in value over 





41 See the San Pedro case, supra, at p. 553. 

42 See supra, p. 443, and infra, under (7). 

43 San Joaquin Co. v. Stanislaus County, supra, at pp. 884-885, reversed upon 
another point in 233 U. S. 454 (10914). 


SUPREME COURT DECISIONS ON REPRODUCTION COST 449 


its original cost, to comply with the rule of “ value as a whole.” 
The land under a commercial building which does not rent for 
more than it did when built ten years ago may have trebled in 
“value,” as measured by what it could be sold for as vacant 
land; but the cash value of the real estate, land and building 
considered together, is often no more than it was. The owner 
cannot profit by the gain in vacant land value until it becomes so 
great that he can afford to waste the building. This is elemen- 
tary business sense and applies to factories, power stations, and 
terminals, as well as to ordinary urban real estate.** 


(8) Going Value. 


A moderate sum, generally five or ten per cent of the cost 
or reproduction cost of the property, is commonly added, if the 
evidence warrants it, to represent the additional sum that a 
purchaser would pay because the plant is in site, is connected 
with its customers, and has been in operation long enough to 
show with what economy and efficiency it can be run. “ Going 
value” in this sense is often a necessary factor in a property 
appraisal; but it is not to be enhanced by capitalizing, or by 
adding any definite sum to represent the earnings, gross or net, 
past, present, or prospective, or the franchises used in oper- 
ating the property, or the cost of building up the company’s 
business. 

The “ going value ” of property belonging to a public service 
company cannot be enlarged by including in, or adding to its 
cost, bond discounts, broker’s commissions, stock bonuses, and 
other expenditures incurred in raising capital but which did not 
go into the property itself; and this rule applies with even greater 





44 See the authorities in note 25. It is not to be assumed that the general 
language of the court in The Minnesota Rate Cases, supra, at pp. 451-453, means 
that the sum of the value of the land if vacant and the value of the buildings 
as such gives the value of the whole, regardless of the earnings or sale value of 
the entire property. Nor is there anything in the decision of the Supreme Court 
in Kansas City So. Ry. v. Interstate Commerce Commission, 252 U. S. 178 (1920) 
that is in conflict with these views. In this case the Court simply decided that 
the Commission must do the best it could to comply with the mandate in the act 
of Congress of March 1, 1913, to find the reproduction value of the land. The 
Court did not hold that the estimate when made would have any bearing on the 
present value of the railroad. 
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force to estimates of reproduction cost, which imply the owner- 
ship of sufficient capital to procure a plant on the lowest cash 
terms. Much less is an estimate of either original or reproduc- 
tion property costs to be swollen by the expense of working up 
a profitable business or by the losses incurred during the early 
years of operation.* 

It cannot be denied that there has been great confusion over 
the question of going value ever since the United States Circuit 
Court of Appeals for the Eighth Circuit had occasion to consider 
the subject in the Kansas City Water case.** The amount 
allowed for going value in that case was only about ten per 
cent of the reproduction. cost of the land and plant valued as 
“dead ” structures, and the Court rejected the larger figures 
claimed by the company based on the amount of business done; *’ 
but the language used was so loose as to encourage the fantastic 
and preposterous estimates of going value with which commis- 
sions and courts have had to struggle ever since. The North 





#5 Stockton etc. Water Board v. Kirkleatham Local Board, [1893] A. C. 444, 
affirming [1893] 1 Q. B. D. 375, 384; Reno P. L. & W. Co. v. Commission, 
1923E P. U. R. 485, 493-404; Galveston Electric Co. v. Galveston, 272 Fed. 147, 
157, 159-162, 167-168 (S. D. Tex., 1921), aff'd in 258 U. S. 388, 395-307, 300 
(1922); Georgia Railway v. Commission, 278 Fed. 242, 247 (N. D. Ga., 1922), 
aff'd in 262 U. S. 625, 632 (1923); National Fireproofing Co. v. Revere, 217 
Mass. 63, 65, 104 N. E. 486, 487 (1914); Cedar Rapids Gas Co. v. Cedar Rapids, 
144 Ia. 426, 434, 120 N. W. 966, 969 (1909) ; Des Moines Gas Co. v. Des Moines, 
238 U.S. 153, 165, 166-171 (1915). See also State v. P. S. Commission, 252 U. S. 
446, 449-450, 452-453 (1923). 

In Mobile Gas Co. v. Patterson, supra, at p. 215, the district court seems 
to assume that Galveston Electric Co. v. Galveston, 258 U. S. 388 (1922) was 
overruled on the issue of going value by Houston v. S. W. Tel. Co., 259 U. S. 
318 (1922). The writer regards this as an obvious error. In the Houston case 
the master (see 268 Fed. 878, 881 (S. D. Tex., 1920) ) allowed about 15% for going 
concern value; the district court (at p. 883) rejected this item; the Supreme 
Court (at p. 325) found no occasion to decide this question; all three tribunals 
found the rate to be confiscatory anyway; and all that the Supreme Court 
said was that whether anything at all should be allowed for going concern value 
depended on the financial history of the company. The Court expressly cited 
the Galveston case, and the writer can see no reason to suppose that it was 
the intention of the Court to overrule the leading case upon the subject. Recent 
commission precedents for this view of “ going value” are to be found in 1922E 
P. U. R. 688 (Mo.) ; ibid. 688-689 (N. J.) ; 19238 P. U. R. 282, 291-292 (Mich.) ; 
ibid. 534, 541 (N. D.). 

46 62 Fed. 853 (8th Circ., 1894). 

47 See pp. 864-866. 
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Dakota Board of Railroad Commissioners ** points out that the 
phrase has been used in at least five different senses. In the 
opinion of the writer much of the confusion is due to the failure 
to distinguish between the value of the property and the money 
invested in the business. Where only the present value of the 
property is to be appraised it is as absurd to add the early busi- 
ness losses as to overlook accrued depreciation. We may be 
thankful that the Supreme Court has at last put a quietus on the 
absurdities of the unscrupulous magnifiers of value who have 
figured as “ engineers,” “ accountants,” or “ counsel,” in almost 
every large valuation case that has been tried during the past 
thirty years. ‘“ Past losses do not tend to prove present 
values.” *° 

Inasmuch as the Montana Public Service Commission has 
recently stated *° that “there is not a case in the books which 
discloses a satisfactory method for measuring going value,” 
the writer may be pardoned for quoting from the award of the 
commission (of which he was chairman) in a water supply con- 


demnation case, tried in 1903, the following attempt to solve 
this problem: 


“ The physical plant being admittedly of greater value for the pur- 
poses of its use, 7.e., for use by a water supply company, than for any 
other purpose, is to be valued as a ‘ going concern’; meaning by this 
expression, the special or extra value of the plant, if any, above the 
estimated cost of reproduction, less depreciation of all kinds, due to 
the fact that the risks, accidents, contingencies, and delays connected 
with the planning, construction, installation and operation of the plant 
are all matters of the past; to the fact that the plant has for a 
definite length of time been in actual operation, connected with a 
definite number of customers delivering a definite quantity of water 
to them, and supplying a definite number of hydrants and town 
buildings, so that its mechanical or operative merits and defects, and 
its consequent ability to enable its owners to earn money out of the 
conduct of a given volume of business, are known or ascertainable; 
and to any other consideration pertinent to the physical features of 
the plant which would fairly induce a willing but prudent purchaser, 





48 1923E P. U. R. 534, 546. 
49 258 U.S. 305 (1922). 
50 1922p P. U. R. 385, 427. 
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having occasion to procure lands, buildings, and machinery for a 
water supply system in Gardner, to pay for the lands, buildings, and 
machinery in question more than their reproduction cost, less deprecia- 
tion, rather than purchase and install an entirely new plant, — that 
is, to any consideration which would probably enable the Company 
to obtain such extra price for its lands, buildings, and machinery, 
irrespective of water sources and franchises, on a fair cash sale.” 


This report was sustained by the Supreme Judicial Court of 
Massachusetts; © on this particular point no appeal was taken. 
The definition or explanation of “ going value” in this report 
has been used by the writer, frequently and successfully, in 
various valuation cases tried in Massachusetts, Rhode Island, 
Maine, New York, and other states during the past thirty years. 
It may be added that the factor of going value, properly 
understood, is of greater importance to water, gas, and electric 
plants, with their systems of pipes and conduits laid under 
ground, than it can be to a railroad or to street railway prop- 
erty, and that the allowances for going value have seldom ex- 
ceeded ten per cent of the depreciated value of the physical plant. 
There is little authority in practice, none at all in theory, for 
the exaggerated estimates of “ going value” that are injected 
into almost every complicated property valuation case by the 
company’s engineers, only to be rejected by the master, auditor, 
commission, or court before whom the case is tried. 


II 


THE USE TO BE MADE OF REPRODUCTION CosT IN PROPERTY 
VALUATIONS GENERALLY 


The chief function in a valuation lawsuit of reproduction 
cost, or reproduction cost less depreciation, properly estimated, is 
in appraisals in actions of trespass, trover, contract, insurance, 
eminent domain, and in admiralty. In these and other compensa- 
tion cases the rule is that, if the property has any special utility to 
its owner for his individual use, convenience, comfort, or pleas- 
ure, it is to be appraised at its fair cash value to him (unin- 





51 See Gardner Water Co. v. Gardner, 185 Mass. 190, 69 N. E. 1051 (1904). 
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fluenced by sentiment or any similar consideration incapable of 
translation into money), rather than at its general sale or 
commercial value. Familiar instances are furnished by the cases 
involving the value of personal apparel, household furniture in 
use, family portraits, expensive private houses, churches, insti- 
tutional property, country clubs, and unpublished manuscripts. 
In these cases the best presumptive evidence of value to the 
owner is reproduction cost less depreciation. 

Property devoted to manufacturing, public service, or other 
commercial uses can have no value to the owner of the kind 
indicated in the preceding paragraph; its value for either com- 
pensation or taxation cannot exceed a figure based on its utility 
for the commercial purposes for which it has been built; and 
this figure may or may not be influenced by the cost of repro- 
duction. There is no presumption one way or the other. 

In applying this test to the appraisal of commercial property 
we must first be sure that the special methods of valuation 
(supra) have been correctly used. The result will be the cost 
of reproduction, tested by the cost of a substitute or alternative 
plant, and depreciated for wear, obsolescence, and inadequacy, 
to which has been added a reasonable allowance for overhead 
expenses and going value. This done, the resulting figure must 
satisfy the general rules of valuation (supra), the most important 
of which is probably the rule that there must be a market for 
the property at reproduction cost, properly computed, or the 
figures have no bearing on the value of the property. This 
statement is an obvious application of common sense and every- 
day experience to the law, but as it is often completely lost 
sight of by over-eager advocates, a few additional comments may 
be helpful. 

The general proposition is that, unless the result of a particu- 
lar method of valuation is a sum that a prudent purchaser would 
be apt to pay, the process is obviously without merit as a test 
or evidence of market or commercial value. Instances of the 
application of this principle are to be met with throughout the 
thousands of valuation cases in the law books. One striking 
illustration is furnished by the numerous cases where land that 
is being valued either for compensation or taxation is alleged to 
be available for division into building lots. It is universally held 
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that, while this capacity of use can be shown, the value of the 
lots cannot be given in evidence unless it is supported by proof 
that there is a present market for the whole area thus divided.” 





52 Only a few cases will be cited. 

In Hall v. D. L. & W. R. R., 262 Pa. St. 292, 105 Atl. 98 (1916), a case of 
eminent domain, a verdict for the plaintiff was set aside on the ground that 
one of the witnesses was allowed to give an opinion of value based on the 
adaptability of the land for building lots, the court saying (p. 295) that it 
“nowhere appeared from his testimony, nor indeed that of any other witness, 
that there was any market or present demand for such sites, nor were any 
circumstances shown from which present market or demand could be reasonably 
inferred.” Again (p. 297) the court says that what was evidently in the witness’ 
mind was not the market value of the plaintiff’s land but what he could realize 
for it with time and opportunity given to sell it out in lots or parcels, and 
“even then he is silent as to the extent of payment for such lots; in other 
words as to the ability of the market to take them.” 

Matter of Daly v. Smith, 18 App. Div. 194, 45 N. Y. Supp. 785 (1897) was 
a case of eminent domain and contains a frequently quoted statement by 
Cullen, J. (at p. 197): “ When it is sought to show that a tract of land has 
a use for a particular purpose, it must also be shown that it is marketable for 
that purpose, or has an intrinsic value. . . . Nearly any tract of land or any 
farm can be cut up into lots or villa sites. The question is not whether it can 
be so subdivided, but whether purchasers for the lots can be found, and also 
how speedily found.” Later on he says that it must be plainly shown that pur- 
chasers could be found for the whole tract. 

In re Simmons, 130 App. Div. 350, 114 N. Y. Supp. 571 (1909), aff’d in 
195 N. Y. 573, 88 N. E. 1132 (1909), the plaintiff claimed that the land was 
valuable for certain specific purposes. The court said (p. 352): “It is only when 
it is shown that it has a market value for some particular use that the availa- 
bility and adaptability of the property to the use can be taken into account by 
the commissioners in determining its fair market value.” The court then quotes 
what Judge Cullen said in the Daly case. 

In re Simmons, 130 App. Div. 356, 114 N. Y. Supp. 575 (1909), aff’d in 1095 
N. Y. 573, 88 N. E. 1132 (1909) was an eminent domain case involving the 
same question. The court said (p. 359): “The question, therefore, is not 
whether the property is peculiarly adapted for the special use, but whether pur- 
chasers can be found who would pay more for it because of its adaptability to 
the use. It is only when it is shown that the chances or probability of a sale 
for some special use has affected the price which the property would bring in 
market that its availability or adaptability can be considered in determining the 
market value.” 

Strong v. Hart, 216 N. Y. 513, 111 N. E. 56 (1916). This is a leading New 
York tax case in which it was held that where the assessors claimed the land 
had a value for a particular purpose it must be shown that it was marketable 
for that purpose. The court says that the true rule is that stated by Cullen, J., 
in the Daly case, quotes from his remarks as above, and goes on to say (p. 517): 
“The propriety of pursuing the course adopted by the assessors in the present 
case, therefore, depended upon the question whether the relator’s property was 
presently marketable if subdivided according to their assumption.” 
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For the cost of reproduction to be evidence of present value 
it should therefore be shown affirmatively that reasonably pru- 
dent men would buy the property or undertake its construction 
at this figure. The ultimate test to apply to this kind of 
evidence is whether, after all, purchasers having the necessary 
means could probably be found willing to make the investment 
at the price of reproduction cost, properly computed, or whether 
they would more probably take their money into other fields 
of enterprise. This thought is well stated by the New York 
Public Service Commission: 


“That the constituent elements of the property would today cost 
more than at some previous date does not establish as a fact that the 
combined and established property is actually worth more. It may be 
and may not be. The greatest value of these elements in a successful 
plant is their combined value as a going property. If the company 
could show that it could if it so desired secure for its property the 
alleged increased value, either as a whole or by selling piecemeal, or 
that it is worth more today in the market in any form, then there 
would be force in its contention that its value has increased and that 
by leaving the property in the public service a sacrifice of the 
realizable value is being made which should be the just measure of 
present value for rate-making purposes. But when such is not the 
case it is difficult to recognize where the claim enhancement has any 
existence in fact. If it is not there in any tangible sense, and if it 
is not capable of realization in any practical way, then I fail to see 
how it can be said to exist at all.” °° 


In cases tried before a commission or a court it should make 
little difference whether evidence of reproduction cost unac- 
companied by this kind of proof is rejected at the outset or 
received but disregarded in the decision; but in jury cases, 
particularly where there is a great disparity between the figures 
of reproduction cost and the other evidence of value, it would 
seem that proof of reproduction cost should be excluded alto- 
gether unless supported by some evidence of a market or demand 
for the property at this figure. As said by the United States 
Circuit Court of Appeals for the First Circuit in the Cape Cod 
Canal case: ; 





53 yg2ta P. U. R. 211, 218 (N. Y.). 
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“If we assume that the cost of reproducing the canal may be ascer- 
tained with a proper degree of certainty, can the rule permitting the 
introduction of such evidence be reasonably applied in times of 
abnormal prices, in the absence of proof that a reasonably prudent 
man would purchase the property or undertake its construction at 
reproduction prices? It seems to us that this is a necessary limitation 
upon the application or use of the rule when construction prices are 
abnormal, and that the court below either should have passed upon 
the preliminary question of fact himself, or submitted it to the jury, 
with instructions that they should not consider the evidence of recon- 
struction cost upon the question of value, unless they were satisfied 
that a reasonably prudent man would purchase or undertake the con- 
struction of the property at such a figure.” °¢ 


It is evident that reproduction cost is a very uncertain guide 
to present value in an ordinary valuation case, and it cannot be 
claimed that the recent decisions of the Supreme Court have 
clarified the subject. In saying that reproduction cost at present 
prices must be “ considered,” and that “some weight” must 





54 United States v. Boston, C. C. & N. Y. Canal Co., supra, at p. 889. There 
is no inconsistency with this opinion to be extracted from the case of Albert 
Hanson Lumber Co. v. United States, 277 Fed. 894 (sth Circ., 1922), aff’d in 
261 U. S. 581 (1923). This was a condemnation case involving the value of 
the Hanson Canal, a property which had cost $65,000, but the reproduction cost 
of which at the time of trial, $152,000, was allowed to be shown by the com- 
pany. From the record in the Supreme Court (p. 61) it appears that this 
evidence was not objected to by the government. The only reference made to 
it in the judge’s charge was that he told the jury that they had heard what it 
had cost to dig the canal and what it would cost to dig it now. The company 
excepted (see record, p. 45) to this language on the ground that it gave undue 
prominence to original cost and tended to divert the attention of the jury from 
the cost of reproduction “upon which a correct verdict might be arrived at.” 
A verdict for $65,000, the actual cost of the property, was sustained by the 
Circuit Court of Appeals, and this decision was affirmed by the Supreme Court. 
The question whether, if the evidence of reproduction cost had been objected to 
by the government, it would have been allowed, was not involved in the case; 
and it merely holds that where such evidence has been received without objec- 
tion the jury should not be told to accept it as conclusive or to give it 
controlling weight. See also a recent New York case, Hamilton Building Co. v. 
Construction Co., 102 Misc., 433, 436, 170 N. Y. Supp. 4, § (1918), aff’d in 174 
N. Y. Supp. 905 (App. Div., 1919); and (on this point) in 190 App. Div. 363, 
364, 180 N. Y. Supp. 70, 71 (1920). 

For recent commission precedents supporting the view set out in the text, 
see 19228 P. U. R. 1, g (N. Y.), besides the case already quoted from, 1921A 
P. U. R. 211, 218. 
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be given to it, but without saying in what manner and to what 
extent, these decisions present the problem of reproduction cost 
as a veritable probatio diabolica; °° but, in practice, a careful 
observance of the rules of law cited in the preceding pages of 
this article will go far to reduce the uncertainties of definition 
and evidence to an intelligent minimum. 


III 
THE Use oF REPRODUCTION CosT IN A RaTE CASE 


What has been said in Part II applies to property valuations 
in a rate case as well as to such appraisals in other forms of 
litigation. If the rate-base is to be determined by the amount 
of the investment, the value of the property is not necessarily 
involved; but if the present value of the company’s property is 
to be taken as the rate-base, then all the principles and methods 
of valuation discussed in the preceding pages of this article 
apply. The company’s property, considered by itself as a com- 
mercial plant, can have but one value for condemnation, taxing, 
rating, or any other purpose, unless we juggle with the meaning 
of the word, or arbitrarily define it as something else. The 
failure to distinguish between a strict property value and a 
rate-base computed by other factors has been the cause of great 
confusion in the discussion of this subject by our state rating 
boards; but public officers may be excused for floundering in a 
“wilderness of commission precedent,” °° when the courts still 
“wallow in the uncertainties of the rule in Smyth v. Ames.”™ 
If the phrase “ rate-base”°* had been invented by the Court 

55 Note the question by Chief Justice Glanville, sub qua vel cujus pro- 
batione . . . quaero, with which the Anglo-American law of valuation begins, 
— quoted in full in the writer’s article, “The Valuation of Property in the 
Early Common Law,” 35 Harv. L. Rev. 15, 16. 


56 1922p P. U. R. 390 (Mont.). 

57 See 19 Micu. L. Rev. 852. 

58 This convenient phrase is understood to have been invented by Mr. James 
T. Shaw, now Vice-President of the Pacific Tel. & Tel. Co., but at the time 
(1915) connected with the California Railroad Commission. As to the inac- 
curacy of the phrase “value for rate-making purposes,” see Public. Service 
Comm. v. Pacific T. & T. Co., 1916p P. U. R. 947, 952-053 (Wash.); Re City of 
Reading, 1921c P. U. R. 1, 6-7 (Cal.); Havre de Grace etc. Bridge Co. v. 
Towers, 132 Md. 16, 26, 103 Atl. 319, 322 (1918). 
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for use in that case, an enormous amount of uncertainty and 
litigation would have been avoided. 

Although the Supreme Court has decided that the rate-base 
is to be founded on the present value of the property, it does 
not hold that its actual cost and the prudent investment of the 
company cannot also be considered; and it seems not presump- 
tuous to suggest that cases may arise in which the investment 
will be held to be the controlling or dominating factor in de- 
termining the rate-base. This may well happen where no market 
can be seen for the property on the basis of reproduction cost, 
or where the investment, properly computed, exceeds the present 
commercial value of the property.” 

So far as reproduction cost as evidence of present value is 
concerned, the writer can see no reason to think that the Su- 
preme Court means to give to this factor a controlling or domi- 
nant effect on the appraisal.’ This test of value may in some 


cases be conclusive; in others it may be entitled to more or less 
weight; but under most circumstances, the inability to find for a 
public utility plant a sane and solvent purchaser who would buy 
at twice what it cost, or would pay much if anything in excess 





59 In a gas rate case, tried in 1901, (Haverhill Gas Light Co. v. Barker, 109 
Fed. 694 (D. Mass.)) the writer, as counsel for the company, contended that the 
sum on which the company was entitled to a reasonable return should be “ the 
fair cash value at the present time of the property used by the company in its 
business.” Fifteen years later in a water rate case tried—also for the com- 
pany — in the state of Rhode Island, the writer was so much impressed with the 
growing disposition of public commissions to rely on the investment theory of 
the rate-base that he did not dare to risk the company’s case exclusively upon 
the property value theory. He therefore- put in evidence on both theories and 
made an elaborate investigation of the many items besides the cash paid out 
for the property which could fairly be reckoned as part of the investment of 
the stockholders. The commission decided the rate question involved in this 
case in favor of the company, but adopted the value of the property as the 
rate-base. See Newport v. Newport Water Works, 7 R. I. Pub. Util. Comm. 
Rep. 132-214. 

60 As seems to have been assumed in Monroe Gaslight & Fuel Co. v. Com- 
mission, supra, at pp. 142-143. The Supreme Court of Wisconsin goes to the 
other extreme in Waukesha Gas & Electric Co. v. Commission, supra, at pp. 847, 
849, 853, and holds that “no great weight should be attached to cost of repro- 
duction less depreciation under present conditions” and that “justice as well as 
sound economic practice requires that controlling weight should be given in the 
valuation of the plant for a public utility to the investment cost where the 
investment has been prudently made.” 





SUPREME COURT DECISIONS ON REPRODUCTION COST 459 


of actual cost, will deprive the test of reproduction cost — even 
after the deductions and corrections insisted on in Part II of 
this article — of nearly all probative value. 

It has been thought proper by some commissions to settle the 
effect to be given to the enhancement in prices which make up 
an estimate of reproduction cost, by adding to the actual cost 
an arbitrary percentage of the increase in cost." This practice 
is properly discouraged by other commissions as_ entirely 
illogical.’ A further and conclusive objection is that it neces- 
sarily results in something very different from the reproduction 
cost less depreciation known to the courts as set out in Part II 
of this article. 

The result of the foregoing consideration of reproduction cost 
is that this factor in a property valuation, when properly com- 
puted, depreciated, and corrected, is not likely to affect the 
appraisal in a rate case any more seriously than in any other 
kind of lawsuit involving a determination of the market or 
commercial value of an industrial plant; that the influence of 
reproduction cost on the rate-base may, in many cases, properly 
be held to amount to nothing at all; that under no circumstances 
likely to exist in the near future can the present value of the 
property be reached by simply adding the increased cost of ma- 
terials and labor to the cost or reproduction cost of the property 
at an earlier date; and that the public has little to fear, and the 
corporations little if anything to gain, from the substitution of 
the present value of the property for the investment as the base- 
value in a rate case honestly and capably handled on both sides. 

There remain two practical questions that require considera- 
tion. 

The first one is, what if anything can commissions and courts 
do to avoid the necessity of a long and expensive investigation 
into reproduction cost every time a new rate is proposed, which 
in some communities would mean every year or two? One ad- 





61 See, for instance, 1923p P. U. R. 750, 850, where the Missouri P. S. Com- 
mission apparently thought it fair to “split the difference” and added 50% to 
the company’s investment to reach the rate-base. 

62 See 1916c P. U. R. 925, 945-046, where the Maryland P. S. Commission 
describes such methods as “absurd and childish, not worthy even of the experi- 
ment of rational men.’ 
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vantage of the investment theory was an avoidance of the ex- 
hausting if not intolerable burden of repeated reinvestigations 
of the reproduction cost of the same plant. Can this burden be 
avoided, or minimized, in a case where the property value is 
taken as the rate-base? The best suggestion that the writer can 
make is that the physical units can remain the same except as 
described changes have taken place; that alleged increases or 
decreases in contract or unit prices should be very carefully 
probed; that from the resulting cost of reproduction new the 
same percentage should be deducted for depreciation, unless 
obvious changes in condition or advances in the art require a 
larger one; and that particular attention should be given to 
the ultimate question whether the resulting change in reproduc- 
tion cost less depreciation would be likely to affect the com- 
mercial value of the property, that is, what could probably be 
obtained for it from a hypothetical purchaser who is neither 
a penniless theorist nor a crazy millionaire. 

The other question relates to the findings and form of the 
decision. A rapid labor-saving way of avoiding responsibility 
is simply to state that the commission has given consideration to 
the actual or original cost of the property, to its reproduction 
cost at present prices less depreciation, to the prudent invest- 
ment of the company, and to the apparent market for the prop- 
erty at the present time, and has determined that the present 
value of the property is so many dollars. This course has been 
followed by some commissions in the past, and it is to be feared 
that other commissions will adopt it in the future. In the 
opinion of the writer it is an utterly inadmissible procedure 
and amounts to a denial of justice to one party or the other. 
Both the company and the public are entitled to ask the com- 
mission to find and state the figures of cost, reproduction cost, 
depreciation, and so forth, and to say exactly what use the 
commission has made of these several factors and why any one of 
them has been rejected if that was done. © 

Judicial opinion, when directed to this question, appears to 
coincide with the foregoing views. In Consolidated Gas Co. v. 
Newton ®* the district judge said of this process: 


63 267°Fed. 231, 236 (S. D. N. Y., 1920), aff’d in 258 U. S. 165 (1922). 
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“Tt appears to me to be merely an abandonment of any attempt to 
deal intelligibly with the question to say that cost of reproduction and 
the original cost are each elements to be considered. That statement 
can mean nothing whatever, unless it is accompanied by a con- 
stitutive rule, which will establish some standard in the ascertainment 
of which these may be used. It would be understandable to say that 
the two estimates should be averaged, but such a rule could obviously 
command no support, because it would correspond to no relevant 
considerations of policy. Merely to leave the question with a caution 
that several elements are to be considered is to abandon any effort to 
solve it.” 


In the recent case of Monroe Gas Light Co. v. Commission,* 
the district court said: 


“It will be noted, however, that, pursuant to a common practice, the 
report seeks to immunize itself against attack by a careful declaration 
that no one element is given controlling effect in fixing the rate base, 
but that actual cost, investment, capitalization, reconstruction cost, 
depreciation, etc., are given, and each is given, due weight in reaching 
the final composite conclusion. As Mr. Justice Brandeis points out, 
such a report, like the general verdict of a jury, suggests immunity to 
any attack which depends upon showing that the Commission gave 
excessive or insufficient force to any one element. We do not see 
that an otherwise appropriate judicial revision can be escaped in this 
manner. It is the duty of the court to determine the rate base from 
the evidence before it; and while there must be great hesitancy in 
overturning a conclusion reached by the Commission, after it has 
considered all relevant facts, neither presumption nor express statement 
by the Commission that it has given due weight to every one can 
prevail against a contrary inference required by the proofs.” 


In the recent Wisconsin case already cited * the court said: 


“Tt cannot be that the repetition of a mere legalistic formula, before 
the declaration of the trial court’s final determination is sufficient to 
bless and sanctify the result, no matter what it may be.” ® 





64 Supra, note 5, at pp. 143-144. 

65 Waukesha Gas & Electric Co. v. Commission, supra, at p. 851. 

66 See also, as in accord with these views, a recent New York case, In re 
Jennings Street, 201 N. Y. Supp., 799, 800, 802 (App. Div., 1923), in which an 
award in a condemnation case was set aside by the Appellate Division because 
the lower court had based its decision on a certain rule called the “short lot” 
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If the “ judgment method ” of determining a property value is to 
be followed, the chief data and the use made of them must 
be fully set out, or upon review the court has nothing but 
the word of the commission that these data have been properly 
computed and applied. 


In conclusion the writer desires to say that, as will be ap- 
parent from a careful reading of this article, his object has been 
to consider what is meant by reproduction cost as a factor in 
the determination of value, rather than to criticize the action 
of the Supreme Court in holding that the base-value in a rate 
case should be predicated on the present value of the property 
and not upon the actual, prudent, and honest investment of the 
company. The relative ease with which the investment may be 
determined, and the fact that (as the matter appears to him) 
this theory of the rate-base does full justice to a public service 
corporation that has deliberately applied its property to a regu- 
lated public use, do not meet the situation that will arise under 
the Fourteenth Amendment if, as indicated by two recent five- 
to-four decisions of the Supreme Court,” the doctrine of Munn 
v. Illinois ** is to be extended to ordinary residential property 
by “ reasonable rent ” laws, operative in peace as well as in ex- 
traordinary circumstances due to war. In such cases the official 
rent must not be so low as to be confiscatory and to deprive the 
owner of the use of his property without due process of law; 
but if the value of the property were to be based on what the 
owner has paid for it or invested in it, rather than on its present 
value, many of the ordinary elements in the value of real estate 
would in effect be confiscated. If the profitable use of real 
estate and other forms of ordinary property is to be perpetually 





rule, without defining or explaining it or stating the exact manner in which it 
had been applied. 

67 Block v. Hirsh, 256 U. S. 135 (1921); Marcus Brown Co. v. Feldman, 256 
U. S. 170 (1921). An appeal from Willson v. McDonnell, 265 Fed. 432 (C. A., 
D. C., 1919), a decision for the landlord, was dismissed on motion of the plaintiff 
in error, 257 U. S. 665 (1921). 

68 94 U. S. 113 (1876). That the danger suggested in the text is a real one 
is shown by the decision of the New York lower courts in Hall Realty Co. v. 
Moos, 115 Misc. 560, 188 N. Y. Supp. 858 (1921), 192 N. Y. Supp. 530 (App. 
Div., 1922). Contra, Hirsch v. Weiner, 116 Misc. 312, 190 N. Y Supp. 111 
(1921). 
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subject to every kind of public regulation, it is obvious that 
the only protection of the citizen is his right to a reasonable 
return upon the value of his property, as hitherto understood, 
at the time of interference. 

Nathan Matthews. 


Boston, MASSACHUSETTS. 
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THE PROGRESS OF THE LAW ON NO PAR 
VALUE STOCK * 


HE device of stock without par value may be regarded 

as the result of efforts to mitigate the frauds on investors 
sometimes attending the sale to the public of par value stock. 
It has been’ strongly attacked and warmly defended.? Without 
analyzing in detail the arguments advanced by its opponents 
or friends, it seems safe to say that it increases the difficulties 
of selling a piece of paper to the gullible for more than its real 
worth. From the legal point of view a certificate of no par 
value stock is closer to truth than one alleging a fixed value. 
The actual value of a share in any corporate enterprise in active 
operation must vary from day to day, as the flow of its busi- 
ness is reflected in daily transactions. A certificate, therefore, 
that states that the holder is entitled to the share in the assets 
thereby represented (whatever those assets may be) is a more 
accurate statement of his rights as a stockholder of the corpora- 
tion than one designating a par value. 

While the number of corporations having stock without par 
value is still relatively small, there is a marked tendency, both 
in the business and legal worlds, towards an increasing confi- 
dence in its use. This seems to be not merely because of the 
inherent truthfulness of no par value stock, the principal argu- 
ment advanced for the adoption of the New York law, but also 
because of the solution it affords to the problem of proper capi- 
talization of corporations commencing business with assets upon 
which it is difficult to place a present money value, as well as 
to that of the proper recognition of different values of stocks 
of corporations upon merger or reorganization. 

The first modern legislation authorizing this class of stock 
was adopted in New York in 1912, but laws have since been 





1 Acknowledgment is made to Messrs. R. C. Coleman and M. M. Manning 
of the New York Bar for assistance in the preparation of this article. 

2 See, for example, William W. Cook, “Stock Without Par Value,” 7 Am. 
Bar Ass. J. 534; Richard H. Hollen and Richard S. Tuthill, “ Uses of Stock 
Having No Par Value,” ibid. 579. 
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passed in many of the states, and in others recognition has been 
extended to foreign corporations with no par stock, so that a 
consideration of the subject may now be made based on experi- 
ence as well as theory. 

The approval of the courts was indicated in State ex rel. 
Standard Tank Car Co. v. Sullivan,’ where a Delaware corpo- 
ration with no par value shares applied for a license to do 
business in Missouri, whose laws did not permit the incorpora- 
tion of a company with such shares. The court held that the 
corporation should be admitted, saying, “.. . a capital stock, 
and much less one distributed into shares of a nominal value, 
is not an essential feature of a business corporation,” * and 
further, “. .. we perceive at once there is nothing inherently 
fraudulent or contra bonos mores in that species of stock or in 
corporations organized with it.” ° 

A similar conclusion was reached in North American Petroleum 
Co. v. Hopkins,° the court saying: 


“ The defendants contend that the plaintiff is not such an organiza- 
tion as is called a corporation in the constitution and laws of this 
state. This contention is based on the same facts as are the other 
contentions just disposed of. The answer to this contention is that 
corporations without capital stock and without shares of stock are 
not new; they are as old as corporations themselves, and have existed 
in England and in this country for many years; our constitution 
recognizes them, and we have laws for their control and government.” * 


The question of constitutionality was raised and the validity 
of the law upheld in an Alabama case* where a corporation 
had amended its charter so as to change its shares from par to 
no par value. The bill sought to enjoin the filing of the amend- 
ment on the ground that the Alabama statute of 1919 permitting 
the issuance of stock without par value was in violation of a 
provision of the state constitution prohibiting the issue of stock 
except for money, labor, or property, and declaring all fictitious 


3 282 Mo. 261, 221 S. W. 728 (1920). 

* At p. 280. 

5 At p. 286. 

6 ro5 Kan. 161, 181 Pac. 625 (1919). 

7 At p. 165, and p. 627. 

8 Randle v. Winona Coal Co., 206 Ala. 254, 89 So. 790 (1921). 
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increases of stock void. The court, however, pointing out that 
at that time (June 23, 1921) twenty-one states had passed laws 
providing for stock without par value, denied that the issue of 
such stock was a holding out to the public that money, labor, or 
property was not received for it, alluded to the fluctuations in 
the actual and market values of corporate stocks, and declared 
that a share is 


“* only evidence of the right of the holder or owner to share in the 
proceeds of the corporation’s property,’ and typifies an aliquot part 
of the corporation’s property, or the right to share in its proceeds, to 
the extent indicated ‘ when distributed according to law and equity.’ ” ® 


In People ex rel. The Recess etc. Corp. v. Hugo,"° a cer- 
tificate of reorganization changed the common stock from par 
to no par value and provided that upon dissolution the assets 
should be distributed by first paying to the preferred stock- 
holders 120% of the par value of the preferred stock, together 
with unpaid dividends, and to the holders of the common stock 
the remainder of the assets. The court held that the corporation 
was entitled to have the certificate filed. At the time of the 
decision, the statute did not permit a corporation to have pre- 
ferred stock without par value, if it was preferred as to prin- 
cipal. 

An interesting question arose in Paul v. Pacific Development 
Corporation. The defendant corporation agreed to sell and 
the plaintiff to buy ninety shares of its par value stock, the 
purchase price to be paid in instalments. The plaintiff was to 
have no rights as a stockholder until full payment. After part 
payment, the corporation by proper proceedings under the New 
York statute changed its shares from par to no par value, each 
holder of an old share to receive one of the new. The plaintiff 
sued to recover the payments already made on account of his 
contract on the ground that, by the change, the defendant had 
made it impossible to perform. The lower court gave judgment 
for the defendant on the ground, among others, that it was still 





® At p. 257, and p. 793. 
10 191 App. Div. 628, 182 N. Y. Supp. 9 (1920). 
11 197 N. Y. Supp. 811 (App. Div., 1922). 
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in a position to comply with its agreement as there was no sub- 
stantial difference between shares of par and of no par value.” 
The Appellate Term reversed, however, holding that delivery 
of no par value shares was not an exact compliance with the 
contract upon which the plaintiff was entitled to insist, and 
saying: 


“The shares of stock for which the plaintiff subscribed were shares 
of the par value of $50. The shares which the defendant can issue 
after the filing of the certificate are shares of no par value. Although 
the shares of no par value will represent the same proportionate owner- 
ship of the corporation, and are perhaps of equal market value, yet 
they have some different characteristics from shares of the par value 
of $50, and, if the defendant made an absolute agreement to deliver 
shares of the par value of $50, the plaintiff is entitled to stand upon 
the agreement and the defendant cannot comply with its agreement 
by tendering something of a similar nature even if of greater value. 
Upon this point it seems to me somewhat significant that, when the 
Legislature by chapter 694 of the Laws of 1921 authorized the corpo- 
ration to change even its outstanding stock, it gave the holder of such 
stock the right to demand that the corporation should pay for the 
stock at its appraised value.” *° 


The theory of the lower court that the delivery to the plaintiff 
of shares without par value would have been a substantial com- 
pliance with the contract is, at first blush, impressive. The 
change seems to be essentially one of form and not of substance. 
It is scarcely an answer to say that the plaintiff was entitled to 
receive shares having a value equivalent to the par value, for 
even the opponents of no par value stock admit that par value 
is not much more than a convenient mathematical denomination. 
Shares without par value would give the plaintiff precisely the 
same voice in the corporate affairs, the same proportionate 
amount of dividends, and the same share in the distribution of the 
assets. But, on closer analysis, it will be observed that in theory, 
at least, he has lost the protection afforded by the par value 
statute. If further stock is sold it must be at par, and the 
corporate assets must be correspondingly enriched. Whereas the 
no par stock may be disposed of for unknown amounts. There is 
therefore an element of risk which had not been contracted for. 





12 See criticism in 22 Cox. L. Rev. 656. 13 At p. 813. 





468 HARVARD LAW REVIEW 


It is not uncommon upon recapitalization to give holders of 
old par value stock an increased number of shares of new stock 
without par value. The question whether this constitutes an 
increase of stock has been answered in the negative in Massa- 
chusetts.‘* The stockholders of a Massachusetts corporation 
voted to change the fifty thousand outstanding shares of common 
stock of the par value of $100 per share into one hundred 
thousand shares without par value, the holders to receive two 
shares of the new for one of the old, the new shares being issued 
in the place of the old and “ without any capitalization or im- 
pairment of any existing surplus or accumulated and undis- 
tributed profits.” The Commonwealth demanded and received 
payment, under protest, of an excise tax on the ground that the 
transaction constituted an increase of stock. The action was to 
recover back the amount so paid. The court, in holding that 
the excise had been illegally exacted, said: 


“No new assets were, or were intended to be, transferred into the 
treasury of the corporation. The transactions manifested by the vote 
of the corporation did not add anything to the value of the capital 
resources of the corporation. Its permanent funds to remain for the 
uses of its business free from the possibility of distribution of dividends 
have not been made larger or in any manner affected by the stock- 
holders’ vote of October 27, 1920, and the execution of its terms. 
The property of the corporation will remain the same and the pro- 
portional interest of each shareholder in that property also will remain 
the same. There may be an increase of capital stock manifested by 
the issuance of shares without par value, and such an issue would be 
subject to the excise. That, however, is not the situation shown in 
the case at bar... . 

“Tt is a simple exchange of one token for another token or several 
other tokens representing the same thing. It is a substitution of 
one muniment of title for other muniments of title without in any 
particular affecting, altering, or modifying the nature of the property 
owned by the corporation.” *° 


Of the statute imposing the tax the court said that its pro- 
visions related only to actual additions to the capital stock, that 





14 Hood Rubber Co. v. Commonwealth, 238 Mass. 369, 131 N.:E. 201 


(1921). 
15 Per Rugg, C. J., at pp. 371-372. 





NO PAR .VALUE STOCK 469 


is, to fresh contributions of money or its equivalent to the per- 
manent funds of the company or to the capitalization of surplus 
or undivided profits, whether manifested by the issuance of 
shares of stock with or without par value. These provisions do . 
not include the simple changing of shares with par value into 
shares without par value when there is no accession to the assets 
of the corporation. 

On the same day, however, that court decided that, under 
other circumstances, where a change was made from par to no 
par shares and an increase in the number of the shares was 
effected, the increase was subject to the excise tax.** Here, the 
stockholders of a Massachusetts corporation voted to change its 
eighty thousand shares of outstanding common stock of the par 
value of $50 per share to an equal number of shares without par 
value. They further voted to increase the capital stock from 
eighty thousand shares without par value to two hundred and 
fifty thousand shares without par value by the addition of 
one hundred and seventy thousand shares of such stock to the 
authorized capital stock, the additional stock to be issued on or 
after a given date. The court held that the first vote was de- 
finitive and that carrying it out did not effect an increase of 
capital stock and consequently did not justify the exaction of 
an excise tax, but that the carrying out of the second vote did 
effect an increase, and justified a tax on the additional one hun- 
dred and seventy thousand shares, saying, 


“Tt is of no consequence in this connection how the corporation pro- 
posed to dispose of that increase of capital stock.” +” 


CLASSES OF STOCK AND CORPORATIONS AFFECTED 


The original New York act** applied only to stock corpora- 
tions other than banks or public service corporations, and to 
stock other than preferred stock having a preference as to prin- 
cipal. But these restrictions have now been modified so that no 
par stock of any class may be issued by any stock corporation 





16 Olympia Theatres, Inc. v. Commonwealth, 238 Mass. 374, 131 N. E. 204 
(1921). 

17 At p. 377. 

18 See 1912 _N. Y. Laws, c. 351, $1. 
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except a moneyed corporation. In the case of public service 
corporations, however, the approval of the appropriate com- 
mission must be obtained. 

Delaware continues to except preferred stock, or stock sub- 
ject to redemption at a fixed price.*® New Jersey,” Illinois,” 
and Massachusetts ** do not make this exception. But while in 
these states any corporation organized under the general corpora- 
tion law may issue shares without par value,” there is doubt 
whether a public service corporation may do so in Delaware, 
when organized under other acts. 

No valid reason can be urged, in the writer’s opinion, in favor 
of any of the restrictions. There is nothing inherent in the nature 
of preferred stock that requires a par value. The dividend rate 
as well as, of course, the amount of the capital assets to which 
the stock will be entitled on liquidation, can be expressed in 
dollars instead of percentages, and this is in fact the usual 
practice. 

Nor should the nature of a public service business stand in 
the way of no par value stock. On the contrary, it seems that 
it is here that this class of stock may be most useful to the 
public at large. 


CONSIDERATION REQUIRED FOR THE ISSUE 


Where the stock may be issued for such consideration as the 
directors determine, the question arises whether it must be issued 
for cash, property, or labor. Par value stock in most, if not 
all, of the states cannot otherwise be lawfully issued. The 
doubt arises because of particular provisions of some of the stat- 
utes. It has been said that all the statutes provide that the 
shares may be issued for “such consideration” as either the 
charter, the by-laws, the directors, or the stockholders, as the 
case may be, may direct.”* 





19 See 1923 Dex. Gen. Corp. Laws, § 4a. 

20 See 1921 N. J. Laws, c. 284. 

21 See 1921 Itz. Rev. STAT., c. 32, § 6. 

22 See 1921 Mass. Gen. Laws, c. 156, § 14. 

23 See notes 19, 20, 21, 22, supra. 

24 See SmirH, NEw JERSEY CorpPorATION Law, 2 ed., 31. 
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It is not thought that any of the statutes, properly construed, 
intend to permit the issue of fictitious stock, or that the courts 
will uphold the validity of an issue except for money, property, 
labor, or expenses (where allowed) having a value. The value 
must be there, even if it is small. 

In Delaware the constitution forbids the issuance of stock 
except for money paid, labor done, or personal or real property 
actually acquired by the corporation.” This seems to apply 
to no par as well as to par value stock. 

In some states the consideration must be of a required amount, 
as, for instance, five dollars per share, and in Illinois it is also 
required that the amount actually received by the corporation 
for the stock must be stamped on the certificate.** 


TAXATION 


For purposes of license and franchise taxes, no par value 
stock naturally presented a new problem. It was met in some 
states, for instance in Delaware *’ and Illinois,** by statutory 
provision that the shares should be taken to be of the par value 
of one hundred dollars each for these purposes. 

The provision of the New York statute, enacted in 1920, 
that no par value stock (of a foreign corporation, in the instant 
case) should be considered to be of the value of one hundred 
dollars per share for the purpose of a franchise tax on such 
portion of the issued capital stock as the assets in New York 
bore to the entire assets, was held to be arbitrary and uncon- 
stitutional in People ex rel. Terminal etc. Corporation v. Walsh.” 
The stock involved was shown to have an actual value of $8.55 
per share. The court said: 


“ The compulsory valuation of $100 required by the provision as thus 
construed to be placed upon every share of no par value stock is 
entirely arbitrary, and necessarily would result in unequal taxation. 
It would require corporations having issued stock of the actual value 





25 Article IX, § 3. 

26 See 1921 Itx. Rev. Srat., c. 32, § 30. 

27 See 1923 Det. Gen. Corp. Laws, § 4a. 

28 See 1921 Int. Rev. Srar., c. 32, §§ 96, 107. 

29 202 App. Div. 651, 195 N. Y. Supp. 184 (1922). 
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of $5 per share to pay the same tax per share as corporations having 
issued stock the shares of which were in fact worth $1,000 per share. 
It might have the result of compelling corporations, employing in this 
State a capital of only $1,000, to pay, for the privilege of doing their 
limited business, the same taxes as corporations employing within the 
State a capital of $200,000. The words above quoted from the opinion 
of Judge Vann in the Mensching case apply with equal force to the 
tax sought to be imposed in the case at bar under the provisior quoted 
from section 214 of the Tax Law, and compel the conclusion that the 
provision is unconstitutional.” *° 


The Mensching case ** was decided in 1907 before the original 
no par value act of New York was in effect. There a statute 
taxed stock transfers on the basis of two cents for each share of 
the face value of $100 or fraction thereof, thus measuring the 
tax by the number of shares regardless of face value or actual 
value. The court said: 


“ The act now before us does not classify by arranging according to 
quality, but by arranging according to accident. While it places all 
corporate shares in a class, still it does not treat all members of the 
class alike, but without method or order bears heavily upon some and 
lightly upon others, which, in effect, is a further classification. Thus 
it imposes the same tax on the sale of dollar shares and hundred dollar 
shares. The tax is measured by the number of shares, regardless of 
face value or actual value... . 

“ We regard this as an arbitrary ‘ discrimination in favor of one as 
against another of the same class,’ and as a violation of primary 
rights. We are thus compelled to hold that the amendment of the 
taxing clause in section 315, as enacted by chapter 414 of the Laws 
of 1906, is unconstitutional.” *? 


It was therefore not difficult for a New York court to hold 
invalid a similar discrimination which involved placing a wholly 
arbitrary value on shares for taxing purposes. ; 

It is submitted that the conclusions are sound, and also that 
they throw some doubt on the validity of the laws of Delaware, 
Illinois, and other states which arbitrarily place a fixed value on 
the shares for taxing purposes without reference to their true 

80 At p. 655. 


81 People ex rel. Farrington v. Mensching, 187 N. Y. 8, 79 N. E. 884 (1907). 
82 At pp. 17, 22. 
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value. It may be argued that a franchise tax, as in Delaware, 
based on the authorized, rather than the outstanding, stock 
differs from the taxes considered in the New York cases, because 
the state may lawfully tax all for the privilege of having stock, 
and that no inequality exists in placing the same tax on all 
shares. But the mere possession of authority to issue stock 
seems the secondary consideration, and the statute undoubtedly 
results in inequalities of taxation with no apparent reason. It 
is true that a similar difficulty arose under some of the statutes 
taxing par value shares. In fact, franchise taxes have by no 
means reached the ideal of equality and fairness in many states. 
But that is scarcely an argument for upholding the constitution- 
ality of an unequal tax. 

Massachusetts appears to have avoided the necessity of fixing 
an arbitrary value for the stock, as the excise tax on corpora- 
tions, domestic and foreign, whether with or without no par 
value shares, is based on their fair cash value.** 

A difficulty arises where a foreign corporation having shares 
without par value is doing business in a state that has not 
authorized such shares or made clear a basis of taxation in such 
cases. As we have already seen, the courts permit the foreign 
corporation to do business in the state in such a case. In the 
Standard Tank Car case ** the tax objection was raised, but the 
court held that it was untenable and that the Missouri statute, 
basing the tax upon the proportion of the company’s capital 
stock represented by its business in Missouri to the whole 
amount of its capital stock, could be complied with without 
difficulty by substituting the proportion of the corporation’s 
capital employed in the state to its total capital. A similar 
conclusion was reached in the Hopkins case.*° 

It must be admitted, however, that both decisions savor of 
judicial legislation and also that they indicate strong approval 
by the courts of no par value stock. 

In Detroit Mortgage Corporation v. Vaughan™ a different 





83 See 1921 Mass. Gen. Laws, c. 63, $§ 32, 30. 

34 Supra, note 3. 

35 Supra, at p. 165. See also Staples v. Kirby Petroleum Co., 250 S. W. 
293 (Tex. Civ. App., 1923). 

86 211 Mich. 320, 178 N. W. 697 (1920), affirmed on rehearing in 211 Mich. 
326, 182 N. W. 526 (1921). 
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theory was adopted. There a Delaware corporation with par 
value stock of $10 per share had been admitted to do business 
in Michigan, paying the franchise fee required by statute. 
Thereafter the corporation amended its charter so as to provide 
for the change of its par value stock to no par value stock as 
authorized by the laws of Delaware. The court held that, in 
order to continue doing business in Michigan, it must pay a 
franchise fee on its no par value stock, computing the stock at 
a par value of $100 per share, because this was the method pro- 
vided by Delaware law for franchise tax purposes. This seems 
to be not only judicial legislation, but an extension of a rule 
already criticized as of doubtful constitutionality. The reason- 
able basis of proportioning the assets as adopted by the courts 
of Kansas, Missouri, and Texas seems to be a better solution. 


CAPITALIZATION 


How should no par value stock be carried on the books and 
statements of a corporation? This is a question frequently 
asked. The answer depends on the statutory provisions of the 
state of incorporation or what can fairly be inferred from them. 
But the rule is not always easy of application. Par value stock 
is commonly set up on the liability side at its face value. How 
should stock without par value be treated? One method is to 
give it no value at all, simply reciting the number of shares 
without a corresponding money entry. This is the case with one 
of the city railway companies.*’ But it seems extremely doubtful 
whether this can be done in other states. Where the statute 
prescribes that the capital shall be the aggregate par value of 
par value shares plus one or more dollars for every share without 
par value or plus the aggregate amount of consideration received 
therefor, or defines the stated capital with respect to such shares, 
the corporation is required to capitalize the stock so as to reflect 
the evident legislative intention. But is this always sufficient? 

One of the larger mining companies is said to carry its no 
par value stock at a valuation of $5 per share (so permitted by 
statute of the state of incorporation) although a large part of 
the stock was issued for $50 per share. One authority has sug- 





87 See BonsricHT, Ratway CAPITALIZATION, 119. 
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gested that apparently the New York law would permit the 
declaration of the extra $45 per share as a dividend.** This is 
on the theory that the law merely prohibited dividends reducing 
the capital below the amount stated in the certificate of incor- 
poration.*® At the time, however, another section of the law pro- 
hibited dividends except from surplus profits of the business.*® 
Also, concurring directors would have been guilty of a mis- 
demeanor under the Penal Law.** 

But in 1923 all reference to “ surplus profits” was eliminated 
from that section of the Stock Corporation Law which concerns 
dividends, the prohibition now being against dividends which 
impair the capital or capital stock or which fail to leave, after 
payment of the dividend, assets “‘ equal to the aggregate amount 
of its debts and liabilities including capital or capital stock as the 
case may be.” * As the statutory capital may be much less than 
the actual consideration for the issue, this section would appear 
no longer to prevent a dividend paid from the amounts so re- 
ceived. It might well be argued that creditors would have no 
right to complain, because the amount of capital given in the 
certificate of incorporation is a matter of public record and the 


corporation does not assume to hold any larger amount as a so- 
called “trust fund” for them.** 


In Peters v. United States Mortgage Co.** the Chancellor of 
Delaware held that for the purpose of determining whether there 
is a surplus available for dividends under the law of that state, 
the actual value realized from the sale of par stock, although less 
than its par value, could be considered as the corporate capital, 
no rights of creditors being involved. It was there contended that 
the capital stock account on the liability side should show the 
aggregate par value of the shares, and that dividends could only 





38 Tbid., 122. 

89 See 1912 N. Y. Laws, c. 351, § 1, N. Y. Stock Corp. Law, former § 20. 

40 See rgor1 N. Y. Laws, c. 354, § 1, N. Y. Stock Corp. Law, former § 28. 

41 See N. Y. Penar Law, § 664. 

42 See N. Y. Stock Corp. Law, § 58. 

43 The legislature, however, apparently failed to repeal the provisions of the 
Penal Law, whether the result indicated was intended or not, and directors 
appear to remain liable to criminal prosecution for any dividend not declared 
from the surplus profits of the business. 

44 114 Atl. 598 (Del. Ch., 1921). 
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be paid from a surplus so reached. But the court held other- 
wise, basing its decision on the provisions of the statute *° that 
dividends might be declared from accumulated profits “ after 
reserving over and above its capital stock paid in, such sum, 
if any, as shall have been fixed by the stockholders.” 

A similar principle should govern in that state in the case of 
no par value shares. While no fixed amount of capital or 
amount per share is required for them, dividends are payable 
only from “surplus or net profits” and the better rule would 
seem to require the inclusion of the shares as a liability at the 
amount “paid in” in order to determine the existence and 
amount of a surplus.*® 

In Illinois it is provided that directors are liable for declaring 
dividends which impair the capital and that, for the purpose of 
the section, “the capital . . . shall be considered as the aggre- 
gate amount paid in on its shares of capital stock issued and 
outstanding.” ** A dividend which encroached on the amount 
received for the stock when issued would therefore be an im- 
pairment of capital under the laws of that state. 

It is believed that it is best to capitalize no par stock at the 
amount paid in for it, due regard being had to statutory require- 
ments. Under statutes providing for a minimum stated capital, 
the stock is analogous, for capital purposes, to par stock, and to 
this extent differs from stock issued under statutes without this 
provision. There is an opportunity here for the promotion of 
uniform provisions. But in either case it is believed that better 
results are obtained by capitalizing at the amount received for - 
the stock, which of course must be not less than the statutory 
minimum where a stated capital is still required. If the stock 
is issued for property or services, a fair value should be placed 
upon them by the directors, since otherwise difficulties may 
well arise later when dividends are to be declared.*® 

Stock without par value, as has been seen, has run a gauntlet 





45 See 1923 Dex. Gen. Corp. Laws, § 34. 

46 See Goodnow v. Am. Writing Paper Co., 72 N. J. Eq. 645, 66 Atl. 607 
(1907), aff'd in 73 N. J. Eq. 692, 69 Atl. 1014 (1908). See SmirH, NEw 
Jersey CorporaTion Law, 2 ed., 300. 

47 See 1921 Inv. Rev. Srar., c. 32, § 23. 

48 Mining and similar companies whose income is derived from sales which 
deplete the capital assets may well be made the subject of special regulation. 
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of legal attack and judicial scrutiny. It has thus far survived. 
Many points remain, however, to be passed upon, and the cases 
discussed may or may not be followed by the courts of other 
states. But, at least, those courts which have thus far con- 
sidered no par stock have upheld its validity or indicated their 
approval of the theory on which it is based. They have met 
and removed obstacles of detail, particularly in relation to 
taxes, and their attitude tends to justify the increasing confidence 
of lawyers and public in the use of stock of this class. 


Cornelius W. Wickersham. 
New York City. 
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COMPENSATION FOR STEVEDORES: SEQUEL TO THE KNICKERBOCKER 
Case. — The work of stevedores is of an extra-hazardous nature, need- 
ing compensation.1 Such workers are protected by the state laws if 
injured on land or on the dock.?, When the injury occurs on shipboard, 
however, the question becomes subject to the maritime law.* The 
stevedore’s work is local in character, being done in. the port; he is not 
an itinerant worker; his employer is customarily a local company; living 
conditions affecting the amount to be awarded under compensation 
laws differ among the states. For these reasons it is apparent that, 
at least from the stevedore’s point of view, the local law should govern, 
and the enactment of a national compensation law, uniform throughout 
the United States, would be undesirable.* The efforts of Congress and 
the state legislatures to reach the desirable result in the face of con- 
stitutional difficulties provide an absorbing chapter of judicial history.® 





1 See T. V. O’Connor, “The Plight of the Longshoreman,” 11 Am. LaBor 
Lecis. REv. 144. 

2 State Industrial Commission v. Nordenfelt, 259 U. S. 263 (1922). 

3 A carpenter injured on shipboard but employed on a non-maritime con- 
tract was not allowed to recover in admiralty because the elective compensation 
statute of Oregon, providing an exclusive remedy, had become a part of the 
contract. Grant-Smith-Porter Co. v. Rohde, 257 U. S. 469 (1922). See 35 
Harv. L. Rev. 743. This Nore deals only with workers employed on maritime 
contracts. 

* See note 1, supra. See also 67th Cong., rst Sess., Sen. Rep. No. 94; 67th 
Cong., 2nd. Sess., House Rep. No. 639. See Fett, Recent ProBLreMs IN Ap- 
MIRALTY JURISDICTION, 50. 

5 See John G. Palfrey, “The Common Law Courts and the Law of the Sea,” 
36 Harv. L. REv. 777. 
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The Constitution provides that “ the judicial power shall extend to 
. .. all cases of admiralty and maritime jurisdiction.”® The First 
Congress created the district courts and conferred upon them “ exclu- 
sive original cognizance of all civil causes of admiralty and maritime 
jurisdiction, . . . saving to suitors, in all cases, the right of a common 
law remedy, where the common law is competent to give it.”* When 
the compensation cases under state laws first arose, both state and 
federal courts upheld awards to injured stevedores.* There was no 
difficulty in this: other state statutes had been applied in common- 
law courts under the saving clause in subjects strictly maritime,® and 
furthermore the admiralty courts had applied state statutes giving 
actions for wrongful death.*° In May, 1917, however, came the five- 
to-four decision of the Supreme Court in Southern Pacific Co. v. 
Jensen," reversing an award made under the New York law and hold- 
ing that law unconstitutional as applied to stevedores. The Court, 
speaking through Mr. Justice McReynolds, based its decision princi- 
pally upon two grounds: first, that state compensation legislation 
applying to stevedores would “ interfere with the proper harmony and 
uniformity of the maritime law,’ which the Constitution impliedly 
requires; 1* second, that an award under such legislation, not being a 
common-law remedy, is not excepted from the grant of admiralty 
jurisdiction by the saving clause.** 

A bill was hurried through Congress and became law in October 
of the same year, adding to the saving clause above quoted the words, 
“ and to claimants the rights and remedies under the workmen’s com- 
pensation law of any state.” ** It is to be noticed that the amendment 
did not distinguish between the crew of a ship and local stevedores. 
Once more the latter received compensation for their injuries*> In 


6 Art. III, Sect. 1. 

7 See Judiciary Act, §9, 1 Strat. at L. 73, 77. This was preserved without 
modification as Judicial Code, § 24. 

8 Stoll v. Pacific S. S. Co., 205 Fed. 169 (W. D. Wash., 1913) ; The St. David, 
209 Fed. 985 (W. D. Wash., 1913) ; Kennerson v. Thames Towboat Co., 89 Conn. 
367, 94 Atl. 372 (1915); Jensen v. Southern Pacific Co., 215 N. Y. 514, 109 N. 
E. 600 (1915); Walker v. Clyde S. S. Co., 215 N. Y. 529, 109 N. E. 604 (1915); 
Lindstrom v. Mutual S. S. Co., 132 Minn. 328, 156 N. W. 669 (1916); Keithley 
v. North Pacific S. S. Co., 232 Fed. 255 (D. Ore., 1916); North Pacific S. S. Co. 
v. Industrial Acc. Comm., 174 Cal. 346, 163 Pac. 199 (1917). Two cases re- 
fused recovery to an oiler on a yessel and a wheelsman respectively. State ex 
rel. Jarvis v. Daggett, 87 Wash. 253, 151 Pac. 648 (1915); Schuede v. Zenith 
S. S. Co., 216 Fed. 566 (N. D. Ohio, 1915), aff'd in 244 U. S. 646 (1917). 

® Cooley v. Board of Port Wardens, 12 How. (U. S.) 299 (1851); Sherlock 
v. Alling, 93 U. S. 99 (1876). See John G. Palfrey, supra, 36 Harv. L. Rev. 
777; 778. 

10 The Hamilton, 207 U. S. 398 (1907). 

11 244 U. S. 205 (1917). Dissenting opinions were delivered by Mr. Justice 
Holmes and Mr. Justice Pitney, with both of whom Justices Clarke and Brandeis 
concurred. See the able analysis and criticism in FELt, op. cit., 19-39. See also 
31 Harv. L. Rev. 488. 

12 Supra, 216. 

13 Supra, 218. 

14 See 4o Start. aT L. 395. 

15 For cases holding the act constitutional, see Stewart v. Knickerbocker Ice 
Co., 226 N. Y. 302, 123 N. E. 382 (1919); The Howell, 257 Fed. 578 (S. D. N. 
Y., 1919). Contra, Sudden & Christenson v. Industrial Acc. Comm., 182 Cal. 
437. 188 Pac. 803 (1920). 
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May, 1920, another five-to-four decision of the Supreme Court in 
Knickerbocker Ice Co. v. Stewart ‘° declared the amended saving clause 
unconstitutional. Mr. Justice McReynolds again delivered the opinion, 
basing his conclusion on the grounds, first, that the act would interfere 
with the uniformity of the maritime law which the Constitution aimed 
to attain,’ and, second, that it was an unconstitutional delegation of 
the legislative power of Congress.'* 

Once again Congress has sought to relieve the situation ?® and has 
passed without a dissenting voice in either house *° a new amendment *" 
to the saving clause in an attempt to meet the objections to the old 
one.”* In the first place it restticts the power to claim compensation 
under state laws to those claiming for injuries to “ persons other than 
the master or members of the crew of a vessel.” This was done not 
merely to give the courts a chance to distinguish this act from the 
previous amendment, but also to show that Congress recognizes the 
difference between seamen and other maritime workers and considers 
the latter and their work as local in nature, subject to local conditions, 
and proper to be regulated by local law.2* The new amendment 
furthermore takes away from the federal district courts jurisdiction 
over cases involving claims for injuries to workmen other than master 
and crew. 

Whatever might have been the result before the Jensen and Knicker- 
bocker cases, it would seem to follow inevitably that, if those cases 
are to stand, the present act is unconstitutional. Three recent cases 
have so held.** 

In the first place, the act seems in direct contravention of the uni- 
formity principle established by the cases discussed. Apparently cer- 
tain classes of state statutes may supplement the maritime law without 





16 253 U.S. 149 (1920). Mr. Justice Holmes delivered the dissenting opinion 
in which concurred Justices Pitney, Clarke, and Brandeis. See 34 Harv. L. Rev. 
82. 

17 Supra, 160. 

18 Supra, 164. 

19 The hardship of the situation may be seen by the reference in note 1, 
supra. The situation is fraught with uncertainty and confusion for lawyer, 
compensation administrator, and judge. See John G. Palfrey, supra, 36 Harv. 
L. REv. 777, 790, 796-797; Francis J. McIntyre, “ Admiralty and the Workmen’s 
Compensation Acts,” 5 Corn. L. Q. 275, 278-280; Leonard W. Hatch, “ The 
Maritime Twilight Zone from the Standpoint of Administration,” 11 Am. LaBor 
Lecis. Rev. 148. See also Netherlands Am. S. S. Co. v. Gallagher, 282 Fed. 
171, 180-182 (2nd Circ., 1922). 

20 See 61 Conc. REc. 2372; 62 Conc. Rec. 7754-7756. 

21 See 42 Stat. aT L. 634. For wording of the new saving clause, see RECENT 
CasEs, infra, p. 4096. 

22 The only doubt as to the validity of the act expressed in either house was 
shown by Mr. Volstead. He said: “There is good reason to believe the court 
will hold it valid. Of course, in cases where the court divides almost evenly 
and there is a real demand for the legislation, Congress, even if it is not abso- 
lutely convinced, would . . . be justified in resubmitting it, that is, if it has 
good reason to believe it is constitutional.” See 62 Conc. Rec. 7755. 

28 See note 4, supra. See also 62 Conc. Rec. 7754-7756. 

24 Farrel v. Waterman S. S. Co., 286 Fed. 284, 201 Fed. 604 (S. D. Ala., 
1923); The Canadian Farmer, 290 Fed. 601 (S. D. Cal., 1923); The Mercedes 


. de Larrinaga, 293 Fed. 251 (D. Mass., 1923). For the facts of these cases, see 


Recent CasEs, infra, p. 4096. 
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affecting its essential harmony.*® The Jensen case, however, decides 
that compensation acts are not of this nature,*° and that the law as to 
injuries to stevedores on shipboard is part of that maritime law which 
must be uniform. The Knickerbocker case holds that Congress may 
not legislate to injure the uniformity, where it is required, by allowing 
compensation under the state laws. The two cases together seem in- 
escapably to condemn the new amendment. 

Secondly, the Knickerbocker case would seem to establish the un- 
constitutionality of the present act as an improper delegation of legis- 
lative power. Congress has sought to meet this objection by limiting 
the right to claim compensation to local workers, those other than 
master and crew, thus showing that it considers the matter a local 
one, proper to be regulated by local law, and similar in that respect to 
pilotage, the regulation of which the First Congress had been allowed 
to delegate to the states.** Possibly the Knickerbocker case may be 
distinguished on the ground that Congress had not then showed that 
it recognized a difference between stevedores and master and crew 
and considered injuries to the former to be a local matter. But if the 
Jensen and Knickerbocker cases are to be regarded as holding that 
injuries to stevedores on shipboard are a part of the maritime law 
which the Constitution requires to be uniform, then the mere attempt 
by Congress to show the matter a local one would not seem to have 
much weight. 

Thirdly, the proviso in the new amendment which takes away from 
. the district courts a part of their original maritime jurisdiction, and 
thus indirectly from the Supreme Court a part of its appellate juris- 
diction, is considered unconstitutional by the recent cases.”* 

The only escape from the objections to the last proviso seems its 
repeal. As to the new amendment in its substantive features, there 
are three factors to be considered which may lead to its approval. 
One is that the language used in Supreme Court decisions subsequent 
to the Knickerbocker case may indicate a relaxation of previous rules.”® 
A second factor is the possibility of distinguishing a stevedore’s claim 
under the new act on the ground that Congress, considering such 
claims local, may properly delegate its power on analogy to the pilotage 
situation. It is certain that the decision must distinguish either the 





25 See notes 7 and 8, supra. A time limit placed on the right to sue for a 
wrongful death by the statute creating the right will be enforced. Western 
Fuel Co. v. Garcia, 257 U. S. 233 (1921). Recovery under a death statute for 
the death of a. stevedore has been allowed. Great Lakes Dredging Co. v. 
Kierejewski, 261 U.S. 479 (1923). 

26 “Tt is perhaps a little difficult to see on what principle an action for 
death under a state statute may be allowed in admiralty, while compensation 
cannot be given for injuries or death by the state Compensation Laws... . 
However, the Supreme Court has made this distinction.’ Judge Lowell, in 
The Mercedes de Larrinaga, supra, 253. 

27 See 1 Stat. at L. 53. This was held constitutional. Cooley v. Board of 
Wardens, supra, 320; Ex parte McNiel, 13 Wall. (U. S.) 236 (1871). 

28 See note 24, supra. But see dictum that the lower federal courts derive 
their jurisdiction from Congress rather than from the Constitution. Kline v. 
Burke Construction Co., 260 U. S. 226, 234 (1922). 

29 For example, see Western Fuel Co. v. Garcia, supra. See John G. Palfrey, 
supra, 36 Harv. L. Rev. 777, 790-793. 
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Knickerbocker case or the pilotage laws. The third and final factor 
is the substantial change in the personnel of the Court *° since the 
decision in the Knickerbocker case, and this may swing the balance 
in favor of the longshore interests. 





FORFEITURE OF THE RIGHT TO THE ISSUANCE OF A PATENT THROUGH 
Unexcusep De.tay. — An inventor realizes that his invention at the 
time is valueless. He reduces it to practice but takes no further action 
for a considerable period, hoping that by a postponement of the period 
of monopoly his patent will be rendered valuable. During this period, 
either the public uses his mechanism, or other persons, ignorant of his 
invention, secure patents for the same thing, or no rights of third 
persons intervene. The inventor then files his application for a patent 
within a period of two years from the first public use. Under which 
of the above circumstances will the patent be issued to the inventor? 

At common law, property in an invention was not recognized.’ It 
is only by a legislative dispensation * that the fruits of his genius are 
secured to the inventor, and his right to a monopoly within the United 
States ® must stand or fall upon the provisions of the patent statute 
which creates it.‘ By the express terms of the present statute law, 
once the stated prerequisites are complied with, the only manner in 
which the inventor may lose his right to a patent is by abandoning 
his invention.® But, said the Supreme Court in a recent case® in- 
volving a closely analogous situation, “‘ this is not a case of abandon- 
ment. It is a case of forfeiting the patent by designed delay.” * This 





30 Since the Knickerbocker case, the following have left the Court: Chief 
Justice White, and Justices Day, Pitney, and Clarke. The new members are: 
Chief Justice Taft, and Justices Sutherland, Butler, and Sanford. - 

1 See C. C. Langdell, “ Patent Rights and Copy Rights,” 12 Harv. L. Rev. 
553. Compare the property right of an author in his production. See 35 Harv. 
L. REv. 600. 

2 See Brown v. Duchesne, 19 How. (U. S.) 183, 195 (1856). See U. S. 
Const., Art. I, §8; 29 Stat. at L. 692, $1, 1916 U. S. Comp. Srart., § 9430. 

3 Brown v. Duchesne, supra. See 16 Stat. aT L. 201, § 22, 1916 U. S. Comp. 
StaT., § 9428. 

4 See Ide v. Carpet Co., 115 Fed. 137, 144 (8th Circ., 1902); Consolidated 
Fruit-Jar Co. v. Wright, 94 U. S. 92, 96 (1876). The provisions of the statute 
create a property right. See C. C. Langdell, supra, at p. 555. See 69 U. or Pa. 
L. Rev. 65. 

5 See 29 Stat. aT L. 692, $1, 1916 U. S. Comp. Srat., § 9430. See Ide v. 
Carpet Co., 115 Fed. 137, 144 (8th Circ., 1902). 

® Woodbridge v. United States, U. S. Sup. Ct., Oct. Term, 1923, No. 51. For 
the facts of this case, see Recent Cases, infra, p. 502. In this case the inventor 
filed an application, which had been allowed. The designed delay consisted in 
requesting that the patent not issue. This would be abandonment of the applica- 
tion under statutes passed since the events of the case took place. See 39 STar. 
AT L. 348, 1916 U. S. Comp. Star., § 9438. But a similar delay may take place 
between the invention and the application for a patent. Such cases are not 
covered by statute, and they form the subject-matter of this Nore. 

7 Apparently the only legislative provision for diligence appears in the second 
defense available to an action for infringement. See 29 Srart. at L. 692, § 2, 1916 
U. S. Comp. Srat., § 9466. By implication if the prior inventor has not used 
diligence in reducing his invention to practice, the patent of the subsequent in- 
ventor is valid, and hence the right of the prior inventor is barred. The courts 
rely on that provision in cases of interference. Automatic Electric Co. v. Dyson, 


decision must take its position beside those others in this field in 
which the Court has felt constrained to lead the legislature, and in 
that company § it is no longer startling. 

Not only are there precedents for the Supreme Court’s freedom in 
construing the act, but this authoritative enunciation of a second and 
extra-statutory exception of forfeiture is but the culmination of a 
growing conviction in the courts that such an exception must exist. 
Evidence from three sources sustains this conclusion. The doctrine 
of forfeiture exists by implication in the decisions ® and is asserted in 
several dicta of the Supreme Court.’® It is closely analogous to the 
line of decisions awarding priority to a subsequent inventor when the 
original inventor’s delay in applying for a patent was inexcusable. 
Again, it lies obscured beneath the indiscriminate use of the term 
“abandonment ” by the courts. The revealed }* intention of the in- 
ventor to relinquish to the community his right in the invention, or 
at least the absence of any affirmative intention of the inventor 
to retain the invention unto himself, constitutes abandonment of 
the invention.’* Tested by that criterion some decisions cannot 
be supported.’* They are explicable only upon some theory of 





281 Fed. 586 (C. A., D. C., 1922). It is more clearly applicable in cases of 
infringement. Automatic Weighing Machine Co. v. Pneumatic Scale Corp., 166 
Fed. 288 (1st Circ., 1909). But this requirement of diligence is expressly limited 
to the adaption and perfection of the invention, and any argument based on it 
is subject to the existence of the fourth defense provided in the same section. 
In another section the statute provides that for the purposes of that section, 
abandonment is to be treated as a question of fact, which impliedly recognizes 
that there may be abandonment as a question of law, or a forfeiture. See 16 
Srat. aT L. 202, § 35, 1916 U. S. Comp. Srar., § 9443. Wells v. Honigman, 267 
Fed. 743 (C. A. D. C., 1920). For an alternative explanation, see Planing 
Machine Co. v. Kieth, ror U. S. 479, 483 (1870). 

8 Cf. Grant v. Raymond, 6 Pet. (U. S.) 218 (1832), interpreting 1 Stat. at 
L. 318; Pennock v. Dialogue, 2 Pet. (U. S.) 1 (1829); Andrews v. Hovey, 123 
U.S. 267, 124 U. S. 694 (1887); Elizabeth v. Pavement Co., 97 U. S. 126 (1877). 

9 Planing Machine Co. v. Kieth, 101 U. S. 479 (1879); Rifle Cartridge Co. 
v. Whitney Arms Co., 118 U. S. 22 (1886). 

10 See Pennock v. Dialogue, 2 Pet. (U. S.) 1, 12 (1829); Kendall v. Winsor, 
21 How. (U. S.) 322, 328 (1858). 

11 Decisions in interference proceedings not based on abandonment, which hold 
that the first to conceive the invention is not entitled to a patent, are in point, 
for priority is awarded normally to such inventors. Hoenig v. Parker, 267 Fed. 
323 (C. A. D. C., 1920). At least the time of the reduction to practice is 
determinative and filing an application is constructively such a reduction. Auto- 
matic Weighing Machine Co. v. Pneumatic Scale Corp., 166 Fed. 288 (1st Circ., 
1909). Such decisions are: Mason v. Hepburn, 13 App. D. C. 86 (1898); In re 
Mower, 15 App. D. C. 144 (1899); Coleman v. Hathaway, 285 Fed. 602 (D. 
Mass., 1922); Brown v. Campbell, 41 App. D. C. 409 (1914). Where the lack 
of diligence was in reducing the invention to practice, the cases may be rested 
on the special provisions of the statute. See note 7, supra. 

12 The intention to abandon may be deduced from the conduct of the in- 
ventor. Planing Machine Co. v. Kieth, ror U. S. 479 (1879); Rifle Cartridge Co. 
v. Whitney Arms Co., 118 U. S. 22 (1886); Duncan v. Shelley, 263 Fed. 639 
(C. A., D. C., 1920). 

13 Kendall v. Winsor, 21 How. (U. S.) 322 (1858); Duncan v. Shelley, supra. 
See Ide v. Carpet Co., 115 Fed. 137, 144 (8th Circ., 1902). Cf. Wells v. Honig- 
man, supra, note 7. 

14 Macbeth-Evans Glass Co. v. General Electric Co., 246 Fed. 695 (6th Circ., 
1917), certiorari denied in 246 U. S. 659 (1917), commented on in 31 Harv. L. 








484 HARVARD LAW REVIEW 





of the inventor. 


























forfeiture,’° allowing rights in an invention to be lost against the will 


The limitations of the new doctrine are to be found in the very 
considerations which gave it birth: namely, the social purposes of the 
act. The extraordinary patent right ** is extended to all as an incen- 
tive to the perfection of new devices," indirectly thereby subsidizing 
the genius that he may devote his life to inventing. A second purpose 
is to secure the unrestricted use of the new process to the public upon 
the termination of the inventor’s monopoly '* by requiring the filing 
of complete specifications as a prerequisite to obtaining a patent.’® 
By the granting of even a deferred patent the two foregoing purposes are 
accomplished. But there are considerations opposing the grant of such 
a patent. First, if there has arisen an intervening, unrestricted public 
use of the invention, within the period of two years before the applica- 
tion was filed, the issuance of the patent will recall that use.2° Second, 
the public may not accept the same invention from independent in- 
ventors during the life of the deferred patent.? Again, if the tardy 
inventor had not delayed, the public would have enjoyed much sooner 
the unrestricted use of his information. To grant the deferred patent 
is to postpone that public use during its life. To deny the patent 
because of the delay will stimulate the inventors to greater diligence 
in the future. Upon a balancing of these opposing considerations 
should depend the laggard inventor’s rights. And the courts have 
roughly so balanced them in holding certain delays excused.” Thus 














66 (2nd Circ., 1922). 















the courts do not adopt it. 
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320 (1833); Kendall v. Winsor, 21 How. (U. S.) 322, 327 (1858). 
Patent Law, 4, n. 9. See 20 Harv. L. Rev. 638. 








Circ., 1905). 








a slight mitigation of the rigors of recalling a general public use. 
21 See note 16, supra. 














Rey. 1033; Universal Adding Mach. Co. v. Comptograph Co., 146 Fed. 981 (7th 
Circ., 1906). Cf. Victor Talking Machine Co. v. Starr Piano Co., 281 Fed. 60, 


15 It has been suggested that the doctrine of forfeiture as treated in this Nore 
might be brought under the term abandonment by considering that the delay 
of the inventor estops him to rebut the inference of a voluntary relinquishment 
of his rights which arises from the delay. The objections to this approach are 
two: first, it expresses a substantive result in the language of evidence; second, 


16 The statute gives the inventor the “exclusive right to make, use, and 
vend” his invention. See 16 Strat. at L. 201, $22, 1916 U. S. Comp. Srar., 


17 See Grant v. Raymond, 6 Pet. (U. S.) 218, 241, 243 (1832); Pennock v. 
Dialogue, 2 Pet. (U. S.) 1, 19 (1829) ; Shaw v. Cooper, 7 Pet. (U. S.) 292, 310, 


See Walre, 


18 See Bauer v. O’Donnell, 229 U. S. 1, 10 (1913); Jewel Filter Co. v. Jack- 
son, 140 Fed. 340, 343 (8th Circ., 1905). See 31 Harv. L. REv. 1033. 

19 See 16 Star. aT L. 201, 1916 U. S. Comp. Srar., § 9432. Cf. Electric Fin- 
ishing Co. v. Little, 75 Fed. 276 (D. Mass., 1896), aff’d in 138 Fed. 732 (1st 


20 See note 16, supra. The act provides that one using a patentable article 
with the consent of the inventor before he applies may continue to do so without 
liability after he obtains a patent. See 16 Star. at L. 203, § 37, 1916 U. S. Comp. 
StatT., §9445. See McClurg v. Kingsland, 1 How. (U. S.) 202, 203 (1843); 
Duffy v. Reynolds, 24 Fed. 855, 858 (D. N. J., 1885). But this provision is but 


22 While it is true that the cases in which the courts have held the inventor’s 
delay excused are cases of abandonment in which such excuse negatived any in- 
tention of abandoning, those courts did not go further and find a forfeiture. 
The dicta supporting the forfeiture principle contemplate that certain delays are 
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patents are granted where the delay was due to poverty.** To deny 
needy inventors would not increase their diligence, but would only 
dampen their zeal. Likewise delays due to necessary experimenta- 
tion ** and to the Patent Office *° are excusable. But obviously un- 
justifiable is the delay of an inventor for the purpose of a secret com- 
mercial use.”° 

Where, as in the recent Supreme Court case, the patent could have 
been obtained at once but would have been worthless at the time, and 
where during the inventor’s designed postponement of the issuance of 
the patent, other patents had been issued to subsequent inventors, the 
rights of the subsequent inventors might well be considered to out- 
weigh the interest in securing to the first inventor a substantial recom- 
pense by later granting the patent. His delay should probably be 
deemed unjustifiable.2” That might also be true if a public use had 
intervened.”* There are some decisions to the effect that, if the prior 
inventor has not been diligent, the later inventors and not the prior 
are entitled to the patent,?® but theoretically the patent rights of the 





permissible. See Kendall v. Winsor, supra, note 10, 328; Planing Machine Co. v. 
Kieth, supra, note 9, 485. And though the doctrine of forfeiture is recognized 
in interference proceedings, it was thought inapplicable to a case of poverty. 
Wayne v. Tew, 290 Fed. 311 (C. A., D. C., 1923). And the Supreme Court 
expressly exempts delays which may be forgivable. Woodbridge v. United States, 
supra. 

ms Smith v. Goodyear Co., 93 U. S. 486 (1876) ; Wayne v. Tew, supra, note 22. 

24 Elizabeth v. Pavement Co., supra, note 8. Cf. Universal Adding Machine 
Co. v. Comptograph Co., 146 Fed. 981 (7th Circ., 1906); Walser v. Scott, 285 
Fed. 966 (C. A., D. C., 1923). 

25 United States v. Bell Telephone Co., 167 U. S. 224 (1897). 

26 Macbeth-Evans Glass Co. v. General Electric Co., supra, note 14. 

27 Coleman v. Hathaway, 285 Fed. 602 (D. Mass., 1922); Mason v. Hep- 
burn, 13 App. D. C. 86 (1898). 

28 Planing Machine Co. v. Kieth, supra. See Consolidated Fruit Jar Co. v. 
Wright, 94 U. S. 92, 95, 96 (1876). See Wm. Macomber, “ Judicial Discretion in 
Patent Causes,” 24 YALE L. J. go. 

29 A few cases seem to sustain this proposition. Coleman v. Hathaway, 
supra, note 27; In re Mower, 15 App. D. C. 144 (1899); Mason v. Hepburn, 
supra. See American Metal Cap Co. v. Anchor Cap Corp., 278 Fed. 670, 672 
(E. D. N. Y., 1921). But there is always a question of the sufficiency of the 
evidence of an anticipation. See Eibel Process Co. v. Minnesota Paper Co., 43 
Sup. Ct. Rep. 322, 327 (1923). See Warre, Patent Law 81. The decisions in 
interference proceedings under the present act do not determine that the patent 
awarded .priority is valid. Brown v. Campbell, 41 App. D. C. 499 (19014). The 
validity of the patent can not be attacked in such proceedings. Luellan v. 
Clauson, 43 App. D. C. 444 (1915); Radcliffe v. Fothinger, 41 App. D. C. 233 
(1913); Earl v. Drake, 289 Fed. 137 (N. D. Pa., 1923). This rule seems equally 
applicable where the anticipation would be by the very invention which is not 
entitled to priority. But this rule did not exist under the earlier acts. Collins 
v. White, Fed. Cas. No. 3,019 (Circe. Ct., D. C., 1860). The decisions establishing 
the validity of the subsequent patents are to be sustained, if at all, on the reason- 
ing advanced by the courts that if the public reaps no benefit from the first 
invention, as to it the subsequent discovery is novel and the later inventor en- 
titled to the public reward. See Mason v. Hepburn, supra, 95, 96; Brown v. 
Campbell, supra, 501; Earl v. Drake, supra, 139. See Jones v. Sykes Lath Co., 
254 Fed. 91, 94 (6th Circ., 1918). This is analogous to the doctrine of a lost art. 
Gayler v. Wilder, 1o How. (U. S.) 477 (1850). The validity of the patent of the 
subsequent inventor is frequently sustained on the ground that the prior inventor 
is estopped to set up his right by his conduct. See Earl v. Drake, supra, 139. 
But it is difficult to see how his action precludes third persons from attacking 





PERE TE 
: 


A 








i 
i 
i 
iJ 
i 
i 
q 
Mf 


486 HARVARD LAW REVIEW 


subsequent inventors are void by anticipation,*® at least if the prior 
inventor was the first actually ** or constructively to reduce the in- 
vention to practice.** Therefore the subsequent inventors may be 
ignored. In a case, then, where the only opposing considerations are, 
on the one hand, the further postponement of a free public use, and 
on the other, the granting of the reward contemplated by the statute 
to an inventor who, if he had been diligent, would have received but 
an empty right for the gift of his labor and ingenuity to the public, 
surely the interest of society demands that he go not unrequited and 
that his delay be held to be excusable.** 





THE CLAYTON Act FuRTHER “ CoNSTRUED.” —It is a favorite 
argument of the advocates of “ direct action ” that resort to the legis- 
lature by the working classes is fruitless for their betterment. The 
argument is that when legislation is secured recognizing their claims, 
the courts, if they find such provisions constitutional, adopt construc- 
tions so strained as to emasculate them; that, moreover, in so doing, 
the bench receives the support of the bar; and that the law, thus 
balked in application, is futile. It would seem of the first interest to 
those anxious for the orderly evolution of society that such statements 
should be utterly without foundation. To this end, a careful exami- 
nation of the constructions actually put upon such legislation seems 
appropriate. 





the validity of a patent issued for an invention which is not novel. See Mason 
v. Hepburn, 13 App. D. C. 86, 96 (1898). 

30 The terms of the statute are unambiguous. See note 5, supra. See Walrte, 
Patent Law, 76. That an invention is known when conceived and before reduc- 
tion to practice, is supported by the decisions which allow the inventor to rely 
on the date of conception, if he has been diligent, as the date of his invention. 
Hoenig v. Parker, 267 Fed. 323 (C. A., D. C., 1920). 

31 Planing Machine Co. v. Kieth, ror U. S. 479 (1879); Twentieth Century 
Co. v. Loew Co., 243 Fed. 373 (8th Circ., 1917); Jones v. Sykes Co., 254 Fed. 
g1 (6th Circ., 1918) ; Sayles v. Hapgood, Fed. Cas. No. 12, 420 (N. D. IIl., 1869) ; 
Bliss Co. v. Southern Can Co., 251 Fed. 903 (D. Md., 1918), aff’d in 265 Fed. 
1018 (4th Circ., 1920). 

32 Automatic Machine Co. v. Pneumatic Scale Corp., 166 Fed. 288 (1st Circ., 
1909). If the inventor is actually reducing to practice, he need not, to be dili- 
gent, immediately file an application. See Walser v. Scott, 285 Fed. 966, 969 
(C: Ay DB: Ciy4993) 

33 Webster v. New Brunswick Carpet Co., 1 Bann. & Ard. 84 (1874). See 
16 Stat. aT L. 209, § 66, 1916 U. S. Comp. Srat., § 9473; 7 Eow. VII, c. 29, § 18 
(5). See 65 Sox. J. 168; 60 Sox. J. 636. In England even greater consideration 
is paid to not postponing the public’s use as is shown by the provision for com- 
pulsory licensing which does not exist in the United States. See 2 Epw. VII, c. 
34, §3. The position argued for is not as extreme as that in Crown Cork & 
Seal Co. v. Aluminum Stopper Co., 108 Fed. 845 (4th Circ., ro0r); nor in the 
dictum of Bates v. Coe, 98 U. S. 31, 46 (1878); nor even in those cases in which 
diligence at the time subsequent inventors entered the field protects the prior 
inventor’s right to a patent. Yates v. Huson, 8 App. D. C. 93 (1896). See 
Walser v. Scott, supra, 969. In those cases greater efforts by the prior inventor 
would have given him a valuable patent much sooner and yet, in spite of the 
needless postponement of the public’s enjoyment of his invention, his right to a 
patent was recognized. , 
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During the shop-crafts railway strike of 1922, an injunction was 
issued against picketing and intimidation of loyal employees of the 
Chicago, St. Paul, Minneapolis & Omaha Ry. Co. Thereafter, certain 
of the strikers were cited for contempt and violations of this injunction. 
Sections 21 and 22 of the Clayton Act provide for a trial by jury in 
contempt proceedings brought for violation of an injunction issued 
in disputes between employers and employees, where the acts consti- 
tuting the contempt are also criminal acts. Under these provisions 
the defendants claimed a right to trial by jury, it being admitted 
that the acts charged were criminal. This was denied them. In the case 
of Michaelson v. United States? the Circuit Court of Appeals for the 
Seventh Circuit sustained the lower court on two grounds: (1) that 
the statute when properly construed did not apply to such a case; 
(2) that if it did apply, it was unconstitutional. 

The constitutional question has already been treated in this Review.’ 

In sole support of the first ground of decision, the court advanced 
the following propositions. The jury-trial provision of the Clayton 
Act applies only where the relation of employer and employee exists. 
This relation exists in the case of a legal strike but not in the case 
of an illegal strike. This strike is illegal for two reasons: first, it is 
a strike against an interstate railway, and all such strikes are illegal 
in view of the fact that these railways are under the control of the 
Interstate Commerce Commission and cannot exert defensive economic 
pressure by lock-out or other method; second, this strike is in de- 
fiance of the findings af the Railway Labor Board, and the policy 
of the act which created this board should be recognized in civil 
cases to the extent of terminating the relation of employer and em- 
ployee when its decrees are violated by a strike.* 

If we apply the accepted canons of statutory construction to this 
reasoning, difficulties immediately present themselves. The paramount 
consideration in construing legislation must be the effectuation of 
the purpose therein embodied.® To accomplish this, the traditional 
approach has been to determine the preéxisting state of the law, the 
mischief, and the remedy proposed. The preéxisting state of the 
law was this: the same magistrate who issued an injunction in a labor 
dispute was the sole judge of its violation. The very issuance of the 
injunction, in conflicts of this kind with their inevitable attendant 
prejudices, was felt so to color the mind of the judge as to prevent 
an impartial attitude toward the question of its violation. The mis- 
chief was a definite feeling of oppression, finding political vent and 





1 See 38 Stat. at L. 738-740. 

2 291 Fed. 940 (7th Circ., 1923), opinion by Baker, J. For the facts of this 
case, see RECENT CasEs, infra, p. 400. 

3 See 36 Harv. L. Rev. torz. The opinion is there expressed that this pro- 
vision is constitutional. If the provision is upheld in the Supreme Court, the 
construction given it in this case will acquire great importance. This Note deals 
only with that construction. 

* See Transportation Act of 1920, 41 Stat. aT L. 469, title 3. 

5 Heydon’s Case, 3 Rep. 7b (1584). See Lewis’ SUTHERLAND, STATUTORY 
CONSTRUCTION, 545, 644, 884. See also Roscoe Pound, “Common Law and 
Legislation,” 21 Harv. L. Rev. 383. 
® Heydon’s Case, supra. 
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detracting from the efficacy of court action.’ The remedy proposed 
was to have violations of injunctions tried by a jury in that class of 
cases where impartiality in the judge seemed most difficult of attain- 
ment. The mischief which this legislation was expected to remedy 
is even more likely to be present in the case of strikes without legal 
justification, because of their very illegality. But as here construed 
the remedy is applicable only to cases of violence and intimidation 
concomitant with so-called legal strikes. This follows from the fact 
that legal strikes cannot be enjoined, and illegal strikes with their 
concomitants are hereby excepted from the operation of this act. 
Illuminated by the traditional approach to statutory construction, this 
result seems strange. But, departing from general considerations to 
accepted canons of greater particularity, we meet similar difficulties. 
It is elementary that untechnical words are to be given their common- 
sense meaning.® Assuming with the court that the words “ employer ” 
and “ employee ” apply to the striking situation at all, how are they 
the less applicable by the fact that the strike is without legal justifica- 
tion? In common parlance, the words “ employer” and “ employee ” 
are applied to the parties in a strike because neither side contemplates 
nor desires a permanent abandonment of the relation. Each desires 
the resumption of the prior relation on its own terms, This is none 
the less true of strikes without legal justification. Furthermore, dis- 
tinctions read into statutes must rest on some basis in fact or some 
well-recognized doctrine of law which the legislature may be supposed 
to have had in mind.’° Is there, then, any well-recognized doctrine of 
law under which the courts recognize the employer and employee 
relation as existing in the case of legal strikes but not of illegal strikes? 
No cases have been found to that effect; the language of the Supreme 
Court of the United States has been to the exact contrary." 

But granting that Section 21 does not apply to illegal strikes, in 
what manner is this strike illegal? As a first ground, the court states 
as a proposition of law that all strikes against railways are illegal, 
the reason being that the employers cannot “ lock out” or otherwise 
exert economic pressure. As a statement of law, this is a reversal of 
all that has been said on the subject before.’* It is true that the 
theoretical right of the operator to shut down work is removed by 
the creation of the Interstate Commerce Commission, but such a 
right could never have been exercised. A great railroad cannot shut 





7 See Michaelson v. United States, supra, 942. See Frey, Lasor INJUNCTION. 
See also 30 Harv. L. Rev. 632. 

8 It is generally true that the legality or illegality of strikes depends on the 
presence or absence of economic justification. See 34 Harv. L. Rev. 880. 

9 Mitchell v. Blanchard, 72 Vt. 85, 47 Atl. 98 (1899). See Lewis’ SuTHER- 
LAND, op. cit., § 390 et seq. 

10 See Lewis’ SUTHERLAND, OP. cit., § 385. } 

11 Duplex Co. v. Deering, 254 U. S. 443, 471-472 (1921); American Steel 
Foundries v. Tri-City Central Trades Council, 257 U. S. 184, 202, 208 (1921). 

12 Arthur v. Oakes, 63 Fed. 310 (7th Circ., 1894); Im re Debs, 158 U. S. 564, 
598 (1805). Cf. Great Northern Ry. v. Brosseau, 286 Fed. 415 (D. N. D., 1922). 
Before the passage of the Clayton Act, Congress had been urged to declare all 
strikes against railways illegal, and had refused to do so. See Truax v. Corrigan, 
257 U. S. 312, 368 (1921). 
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down as a shoe factory may. Furthermore, the result of such a doc- 
trine is to leave railway employees without any effective weapon 
against undue oppression. The second ground upon which the court 
finds illegality, based on the act creating the Railway Labor Board, 
involves an even wider departure from approved practice. Hitherto 
our courts have uniformly refused to extend the effect of legislation 
by implication and analogy to cover situations not clearly contemplated 
thereby.‘* The Supreme Court has said that the Railway Labor 
Board was created solely as an organ to shape public opinion and bring 
moral pressure to bear upon the parties.‘* Some significance must 
be attached to the fact that the Board is given no power to enforce 
its decisions through legal process. Yet the effect of the reasoning 
of the court is to supply in part that element of legal efficacy which 
Congress carefully omitted.’® 

Thus subjected to a criticism based on accepted standards, the 
reasoning and result of this case seem hard to accept. This is the 
decision of a high court in a case of vital importance to many citizens. 
It is difficult to regard it as anything other than judicial legislation in 
a field where any legislation whatsoever requires the utmost tact and 
circumspection. That vigorous aversion to chop-logic which charac- 
terizes the strong judge is often productive of admirable results.’ 
Yet, to exercise such an aversion in this field of litigation may seem 
a little high-handed. 





CONVEYANCES IN FRAUD OF SUBSEQUENT CREDITORS. — That an 
existing creditor may avoid a voluntary conveyance by his debtor if 
the conveyance is made with an actual intent to hinder, delay, or 
defraud the creditor, or if the conveyance, though made in good faith, 
was made at a time when the debtor’s assets were insufficient to meet 
his obligations,” is well established.* A recent case * raises a much 





13 The courts have refused to extend the effect of so great a reform as Lord 
Campbell’s Act in this fashion. See Roscoe Pound, “ Common Law and Legis- 
lation,” 21 Harv. L. Rev. 383. 

14 Pennsylvania R. R. Co. v. United States Railway Board, 261 U.S. 72 (1923). 

15 Tt cannot be contended that the act creating the Board by implication 
removed the operation of the Clayton Act from strikes of this character. The 
statutes are not even in pari materia, and even if so considered, it can hardly 
be contended that full effect may not be given to both without resultant ab- 
surdity. 

16 Compare with the principal case a decision of the same judge, in which 
such methods are employed with a result which can only be commended. 
Laegerlof Trading Co. v. American Paper Products Co., 291 Fed. 947 (7th Circ., 
1923). 

1 Wilson v. Spear, 68 Vt. 145, 34 Atl. 429 (1895). See BicELow, FRAUDULENT 
ConvEYANCES, Rev. ed., 75, 76, 77. 

2 Hauk v. Van Ingen, 196 Ill. 20, 63 N. E. 705 (1902); Detroit, B. C. & W. 
R. R. v. Lavell, 195 N. W. 58 (Mich., 1923). 

3 The right of a creditor to attack a conveyance by his debtor rests upon 
statutes against such conveyances. The statutes against fraudulent conveyances, 
in force in practically all the states, are copied from the English statute, 13 Eliz., 
c. 5. The usual provision of such statutes is that any conveyance made with 
an intent to hinder, delay, or defraud creditors or others of their lawful suits, 
debts, or demands is, as against the person or persons so defrauded, void. See 
2 Pomeroy, Equity JURISPRUDENCE, 4 ed., § 968; BIGELOW, op. cit., 20 et seq. 

4 Southwick v. Moore, 215 Pac. 704 (Cal., 1923), holding that a conveyance 
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more complex question: under what circumstances may a subsequent 
creditor avail himself of the statute against fraudulent conveyances 
and avoid a voluntary conveyance by his debtor? 

The mere fact that a conveyance is voluntary will not entitle sub- 
sequent creditors to impeach it.° In practically all jurisdictions, how- 
ever, if the conveyance is made with an actual intent to hinder, delay, 
or defraud a subsequent creditor, it may be avoided by any subsequent 
creditor. Beyond this, there is much diversity of judicial opinion. 

It has been held that a subsequent creditor’s right to impeach a 
voluntary conveyance is limited to cases where there has been an 
actual intent to hinder, delay, or defraud subsequent creditors.’ This 
limitation, however, has not been adopted by the English courts, which 
hold that where a conveyance is void as to existing creditors, subse- 
quent creditors may avoid the conveyance if the existing claims are 
unpaid when the subsequent claims arise. The subsequent creditor 
is accorded this right though there was no actual fraudulent intent 

- against existing creditors.? The reasoning of these decisions is that if 
the existing creditors should set aside the conveyance, the subsequent 
creditors would share pro rata in the property; hence, a subsequent 
creditor has an equity which will permit him to set aside the convey- 
ance.’° This reasoning, it is submitted, is questionable. The subse- 
quent creditor has not, and never did have, an equity in the property 
which the debtor in good faith conveyed away before the claim arose. 
Until the property is again made a part of the assets of the debtor by 
suit of the existing creditors, the subsequent creditors have no equity."! 

Where there is actual fraud against existing creditors, many Ameri- 
can jurisdictions follow the English rule.’* If, however, there is no 
actual intent to defraud existing creditors, many courts require proof 
of an intent to defraud subsequent creditors.** 

The effect of allowing a subsequent creditor to impeach a voluntary 
conveyance merely because an existing creditor could impeach it, is, 





fraudulent as to existing creditors is presumptively fraudulent as to subsequent 
creditors. For the facts of this case, see Recent Cases, infra, p. 500. 

5 Sexton v. Wheaton, 8 Wheat. (U. S.) 229 (1823). 

8 Boid v. Dean, 48 N. J. Eq. 1093, 21 Atl. 618 (1891); Ward v. Marie, 73 
N. J. Eq. 510, 68 Atl. 1084 (1907); U. S. Nat. Bank v. Thebaud, 65 Ore. 317, 
132 Pac. 1168 (1913). See Witiston, SALEs, § 642; BIGELOW, op. cit., 85, 86. 

7 Harlan v. Maglaughlin, 90 Pa. St. 293 (1879). 

8 Jenkyn v. Vaughan, 3 Drew. 419 (1856); Freeman v. Pope, L. R. 5 Ch. 
App. 538 (1870); Taylor v. Coenen, 1 Ch. Div. 636 (1876). The two former 
cases seem to require that the antecedent claims remain unpaid when the sub- 
sequent creditor brings suit. This requirement is dispensed with in Taylor v. 
Coenen. See BIGELOW, op. cit., 94, 106 et seq. 

8 See note 8, supra. 

10 See BIGELOW, oP. cit., 94, 108. 

11 See Jenkyn v. Vaughan, 3 Drew. 419, 421, 422, arguendo. 

12 Day v. Cooley, 118 Mass. 524 (1875); Allaire v. Day, 30 N. J. Eq. 231 
(1878) ; Prestwood v. Troy Fertilizer Co., 115 Ala. 668, 22 So. 77 (1897). See 
Reade v. Livingston, 3 Johns. Ch. (N. Y.) 481, Sor (1818), per Kent, C. See 
also BIGELOW, o?. cit., 96 et seq. 

18 Cole v. Brown, 114 Mich. 396, 72 N. W. 247 (1897); Miles v. Monroe, 
96 Ark. 531, 132 S. W. 643 (1910). See Wutiston, Sates, § 642. Contra, 
Trezevant v. Terrell, 96 Tenn. 528, 33 S. W. 109 (1895). Cf. Clafien v. Mess, 
30 N. J. Eq. 211 (1878). 
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through the medium of conclusive presumptions, to dispense with all 
requirement of an intent to hinder, delay, or defraud subsequent credi- 
tors. While the defrauding of existing creditors should indeed be 
evidence of an intent to defraud subsequent creditors, it should at 
most be prima facie evidence.'* 

Even when it is required that a subsequent creditor seeking to im- 
peach a voluntary conveyance prove an intent to defraud subsequent 
creditors, there is much confusion as to what is required for satisfactory 
proof. Several situations may be considered: 

(a) Where the grantor retains possession or apparent ownership, 
and credit is subsequently extended in reliance thereon.*® The older 
decisions conclusively presumed a fraudulent intent against persons 
who advanced credit in such a situation.'® Such is still the law in 
some jurisdictions by statute‘? or by judicial decision..* In other 
jurisdictions, the retention of possession or apparent ownership after 
the conveyance makes out a prima facie case of fraudulent intent, but 
the bona fides of the transaction may be shown.'® Some jurisdictions, 
in theory at least, regard retention of possession or apparent ownership 
merely as evidence of an intent to hinder, defraud, or delay.?° 

(b) Where the conveyance is made prior to the grantor’s entering 
upon some hazardous undertaking. In this situation, as in the pre- 
ceding case, an intent to hinder, delay, or defraud subsequent creditors 
may be conclusively presumed.” The better principle is to regard the 
entering of the grantor upon some hazardous undertaking shortly after 
the voluntary conveyance as evidence of a fraudulent intent against 
subsequent creditors,?* or at most as prima facie evidence of such an 
intent.?* 

(c) Where the value advanced by the subsequent creditor is used 
to discharge claims of creditors existing at the time of the voluntary 
conveyance. Most jurisdictions would allow the subsequent creditor 
to avoid the conveyance if the existing creditors, before payment, 





14 Such is the view in Southwick v. Moore, supra, note 4. See 2 Pomeroy, 
EQUITY JURISPRUDENCE, 4 ed., $970, n. 2. 

15 For the effect of constructive notice through recording the conveyance, see 
BIGELOW, op. cit., 105, 106, note; Wittiston, Cases oN BANKRUPTCY, 2 ed., 129. 

16 See 2 Pomeroy, EQUITY JURISPRUDENCE, 4 ed., § 970, n. I. 

17 See 1920 Car. Civ. Cope, § 3440; 1921 Wis. Srar., c. 105, § 2306 (relating 
to trusts in favor of the grantor). Some statutes (e.g., 1912 Mritt’s Coro. ANN. 
Stat., § 3067) conclusively presume a fraudulent intent in case of retention of 
possession after a sale. A fortiori, such a presumption would arise in case of a gift. 
For further citations, see WitLtIston, CASES ON BANKRUPTCY, 2 ed., 129. 

18 Coolidge v. Melvin, 42 N. H. 510 (1861); Brundage v. Chenworth, ror Ia. 
256, 70 N. W. 211 (1897); Levi v. Levi, 156 Ia. 297, 136 N. W. 606 (1912). See 
WILListon, CasEs ON BANKRUPTCY, 2 ed., 120. 

19 Troy Fertilizer Co. v. Norman, 107 Ala. 667, 18 So. 201 (1894). See 
Wituiston, CasEs oN BANKRUPTCY, 2 ed., 132. Some states have reached the 
same result by statutory enactment. See 1921 Wis. Srar., c. 105, $2310; 1915 
Micu. Comp. Laws, § 11985. 

20 Robertson & Co. v. Columbus Ins. & Banking Co., 85 Miss. 234, 38 So. 
100 (1905). See Wiiiiston, Cases ON BANKRUPTCY, 2 ed., 132. Such appears 
to have been the view of the court in Southwick v. Moore, supra, note 4. 

21 See BIGELOW, op. cit., 114 et seq. 

22 Hagerman v. Buchanan, 45 N. J. Eq. 292, 17 Atl. 946 (1889). See WIzLis- 
TON, CASES ON BANKRUPTCY, 2 ed., 206; WILLISTON, SALES, § 642. 

23 Mackay v. Douglas, L. R: 14 Eq. 106 (1872). 
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could have done so. In such case, the subsequent creditors are sub- 
rogated to the rights of the existing creditors.** In one jurisdiction, 
at least, the doctrine of subrogation is denied unless an actual intent 
to defraud subsequent creditors is shown, but the payment of the 
existing creditors’ claims with the money obtained from subsequent 
creditors is evidence of a fraudulent intent.?° 

It is submitted that all the foregoing situations are merely of evi- 
dential value in showing the debtor’s intent to hinder, delay, or de- 
fraud future creditors. The decisions must, in the end, rest upon a 
wise balancing of the debtor’s interest freely to use and dispose of his 
property against the subsequent creditor’s interest in securing his 
claim. There is no great commercial policy in permitting a creditor 
to set aside an antecedent conveyance made with no intent to defraud 
that creditor. There is sound policy in permitting one freely to use 
and dispose of his property. There is likewise sound policy in pro- 
tecting a creditor from the fraudulent machinations of his debtor. 
The court, unhampered by presumptions, should be free to weigh the 
facts in any particular case to determine whether an intent to hinder, 
delay, or defraud subsequent creditors actually exists. 





PRINCIPLES OF LiABILITY PUT TO THE TEST: First DECISIONS OF 
THE GERMAN-AMERICAN Mrxep Ciarms Commission. —On Novem- 
ber 1, 1923, the first decisions of the German-American Mixed Claims 
Commission ? were handed down. This Commission was established in 
accordance with the agreement signed at Berlin, August 10, 1922,” 
entered into in pursuance of the Treaty of Peace between the United 
States and Germany, known as the Treaty of Berlin.* Its function, 
as expressed in Administrative Decision No. I, is to ascertain the finan- 
cial obligation of Germany to the United States as claimant on behalf 
of its civilian * nationals for damages or injuries to them, caused by 
acts of Germany, from August 1, 1914, to April 5, 1917, or by acts 
of any belligerent, from April 6, 1917, to the end of the war.® 
Administrative Decision No. II lays down fundamental rules of de- 
cision. All issues with respect to the parties originally entitled to 





24 Savage v. Murphy, 34 N. Y. 508 (1866); Barhydt & Co. v. Perry, 57 Ia. 
417, 10 N. W. 820 (1881). See BicELow, op. cit., 103, note; Bump, FRAUDULENT 
CONVEYANCES, 2 ed., 315, 316. 

25 First Nat. Bank of Cartersville v. Bayliss, 96 Ga. 684, 23 S. E. 851 (1895). 
See Lane v. Newton, 140 Ga. 415, 421, 78 S. E. 1082, 1086 (1913). 

1 The personnel of the Commission is as follows: Umpire, Edwin B. Parker; 
American Commissioner, Chandler P. Anderson; German Commissioner, Wilhelm 
Kiesselbach. 

2 Agreement for a Mixed Commission to Determine the Amount to be Paid 
by Germany, etc., Treaty Series No. 665, 42 Srat. at L., Part II. See WN. Y. 
Times, Aug. 11, 1922. 

8 Treaty Restoring Friendly Relations, Proclaimed Nov. 14, 1921, Treaty 
Series No. 658, 42 Stat. aT L., Parr II. See N. Y. Times, Aug. 26, 1921. 

4 Only one class of claims is advanced on behalf of others than civilians: 
those caused by Germany “through any kind of maltreatment of prisoners of 
war.” Administrative Decision No. I, 2. 

5 The claims over which the Commission will entertain jurisdiction are fully 
classified in Administrative Decision No. I, 2-3. 
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recover, as well as the measure of damages, the Commission will decide 
on the basis of the Law of Nations, rules of law common to the United 
States and Germany, general principles of law recognized by civilized 
nations, and the opinions of publicists; * but the opinion expressly 
asserts that, ultimately, every decision will be “guided by justice, 
equity, and good faith.” Only in the sense that states are parties is 
the Commission international; for in the determination of the claims 
advanced, it deals, not with public law, but with familiar problems of 
private law —e.g., the measure of damages, liability for mental suffer- 
ing, proximate causation, and so forth. Its decisions can be of only 
persuasive force in national courts; but such a tribunal deciding such 
questions under such standards should furnish searching commentaries 
on the substantial justice of accepted rules of the common law. 

The first substantive decision is the Opinion in the Lusitania Cases, 
according to which will be decided all claims for the wrongful death of 
the one hundred and twenty-eight Americans who perished on the 
Lusitania. The Commission holds that the right of action of. the 
beneficiary originates in the latter, and does not come to him by sur- 
vival from the deceased.’ Thus, the mental‘and physical suffering of 
the deceased cannot be taken into consideration. In determining the 
loss to the beneficiary the Commission will “estimate the amounts 
(a) which the decedent, had he not been killed, would probably have 
contributed to the claimant, add thereto (b) the pecuniary value to 
such claimant of the deceased’s personal services in claimant’s care, 
education, or supervision, and also add (c) reasonable compensation 
for such mental suffering or shock, if any, caused by the violent sever- 
ing of family ties, as claimant may actually have sustained by reason 
of such death.” * In arriving at this estimate, all relevant factors will 
be taken into consideration. The amount of life insurance obtained 
by the beneficiary will not be deducted; *° nor will punitive damages 
be assessed. 





6 Cf. The Paquete Habana, 175 U. S. 677, 700 (1899). 

7 The decision is in accord with the interpretation placed upon the statutes 
by the great weight of American authority. See 15 Harv. L. Rev. 854; 28 Harv. 
L. Rev. 802. Cf. 13 Harv. L. REv. 309. 

8 Opinion in the Lusitania Cases, 19. 

9 Namely, the age, sex, health, station in life, mental and physical capacity, 
etc., of the deceased; the probable duration of life of the deceased but for the 
accident; the reasonable probability that his earning capacity would have de- 
creased or increased; the age, sex, health, condition and station in life of the 
claimant; the extent to which the claimant was financially benefited by the 
deceased. Opinion in the Lusitania Cases, 20. Similar elements are generally 
considered by the courts in the United States. See 2 SepGwicx, Damaces, 9 ed., 
88 572, 574a, 580, 581. Cf. State v. Baltimore & O. R. Co., 126 Md. 497, 95 Atl. 
65 (1915) ; Love v. Detroit, J. & C. R. Co., 170 Mich. 1, 135 N. W. 963, (1912) ; 
Lockwood v. N. Y., L. E. & W. R. Co., 98 N. Y. 523 (1885). 

10 Tt is a general principle of the law of damages that a wrongdoer will not 
be allowed to take advantage of compensation obtained by the injured party 
from a wholly collateral source. Thus he must pay full compensation, though 
the injured party has obtained the proceeds of a popular subscription raised for 
his benefit; and he will be liable for the reasonable expenses of nursing, though 
the injured party obtained his nursing free. Norristown v. Moyer, 67 Pa. St. 
355 (1871); Brosnan v. Sweetser, 127 Ind. 1, 26 N. E. 555 (1891). On the same 
principle, it is universally held by American courts that a wrongdoer may claim 
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In recognizing the mental anguish of the claimant as an element of 
damage, where he has suffered no bodily injury and where no wilful 
injury was directed toward him, the decision is in advance of the 
great weight of authority in this country.‘ Except in a few states, 
recovery for mental suffering is denied to beneficiaries who seek dam- 
ages for wrongful death.1* The refusal to award punitive damages 
could have been rested upon a lack of authority in the Commission 
to impose such damages; ** yet the decision is deliberately grounded 
upon sound general principles.‘* Unfortunately, the allowance of such 
damages has become so well intrenched in American jurisprudence that 





no reduction of damages in an action for wrongful death by reason of the fact 
that the beneficiary has obtained the proceeds of life insurance carried by the 
deceased. Brabham v. Baltimore & O. R. Co., 220 Fed. 35 (4th Circ., 1914) ; 
Bright v. Thatcher, 202 Mo. App. 301, 215 S. W. 788 (1919). See 1 SEDGWICK, 
Damaces, 9 ed., §67a. For additional reasoning, see Opinion in the Lusitania 
Cases, 23. 

11 Southern Express Co. v. Beyers, 240 U. S. 612 (1915); Pennsylvania Co. 
v. White, 242 Fed. 437 (6th Circ., 1917); Pierce v. St. Louis, etc. R. Co., 94 
Ark. 489, 127 S. W. 707 (4910). But see Roscoe Pound, “Interests of Per- 
sonality,” 28 Harv. L. Rev. 343; Archibald H. Throckmorton, “ Damages for 
Fright,” 34 Harv. L. Rev. 260; E. F. Albertsworth, “ Recognition of New In- 
terests in the Law of Torts,” 10 Cav. L. Rev. 461, 487; Herbert F. Goodrich, 
“ Emotional Disturbance as Legal Damage,” 20 Micu. L. Rev. 497. Recovery is 
denied where the suffering is induced by injury to a third person, however closely 
related. Woodstock Iron Works v. Stockdale, 143 Ala. 550, 39 So. 335 (1905); 
Prescott v. Robinson, 74 N. H. 460, 69 Atl. 522 (1908). Contra, Jeppsen v. 
Jensen, 47 Ut. 536, 155 Pac. 429 (1916). And it has been held that where the 
defendant inflicted an injury upon the plaintiff, the latter could not recover for 
the mental agony suffered by him on account of the distress his injury caused 
the members of his family. Dennison v. Daily News Pub. Co., 82 Neb. 675, 118 
N. W. 568 (1908); Bishop v. N. Y. Times Pub. Co., 233 N. Y. 446, 135 N. E. 
845 (1922). Contra, Flam v. Lee, 116 Ia. 289, 90 N. W. 70 (1902). The dis- 
senting opinion of Judge Cardozo in the New York case is noteworthy. See 8 
Corn. L. Q. 65. Recovery is denied where the mental suffering of the plaintiff 
is attendant upon injury to a property right. White v. Dresser, 135 Mass. 150 
(1883) ; Buchanan v. Stout, 123 App. Div. 648, 108 N. Y. Supp. 38 (1908). 

12 Penoza v. Northern Pac. R. Co., 215 Fed. 200 (W. D. Wash., 1914); 
Dickinson v. Southern Pac. Co., 172 Cal. 727, 158 Pac. 183 (1916). The rule is 
otherwise in Florida, Louisiana, and South Carolina, and cases from those states 
are cited in the opinion. Recovery has also been allowed in North Carolina and 
West Virginia. Bailey v. Long, 172 N. C. 661, 90 S. E. 809 (1916); Wigal v. 
Parkersburg, 74 W. Va. 25, 81 S. E. 554 (1914). 

13 There is no precedent for the awarding of such damages by an international 
arbitral tribunal against one sovereign nation in favor of another. Opinion in 
the Lusitania Cases, 27-31. See Borcnarp, Dirptomatic PROTECTION OF CITIZENS 
AsroaD, § 174. 

14 The general reasons may be summarized as follows: (a) punitive damages 
are inconsistent with the fundamental notion that damages are given as com- 
pensation; (b) the imposition of such damages is a function of the State, and 
they should not be awarded at the suit of an individual; (c) such damages are 
generally awarded, in effect, to compensate for mental suffering, shame, or 
humiliation, and where these factors may be the basis of compensatory damages, 
exemplary damages are not so readily awarded. For similar criticisms, see 1 
Sepcwick, Damaces, 9 ed., § 353; VatreL, Law or Nations, Chitty ed., § 1609. 
See Hugh E. Willis, “ Measure of Damages when Property is Wrongfully Taken,” 
22 Harv. L. Rev. 410, 420. The opinion cites authorities to support the position 
that exemplary damages are given to compensate for elements of damage which 
are difficult to estimate. This explanation has been questioned by Sedgwick 
See 1 Sepcwicx, Damaces, 9 ed., § 353. 
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the apparently unanswerable logic of the decision can have little 
effect.*® 

The second substantive decision is the Opinion in the War-Risk In- 
surance Premium Cases, relative to the demands, chiefly of American 
shippers, for reimbursement for money paid by them in increased in- 
surance premiums against the hazards of war. After careful and able 
consideration, the Commission holds that such claims will not be al- 
lowed. In the first place, such additional costs were in most cases 
ultimately borne by the producers or consumers, not by the shippers; 
they therefore constitute a national economic loss, rather than a loss 
to individuals.** Secondly, Germany’s liability under the Treaty of 
Berlin is limited, in the case of indirect losses, to those “ caused by 
the acts of Germany or her agents ”; and according to the principles of 
proximate causation governing the decisions, recovery for such losses 
cannot be allowed.’’ ‘Thirdly, the Commission is influenced by the 
fact that similar claims were treated by the Geneva Tribunal, con- 
stituted in 1871 to settle the Alabama claims, as too indefinite and 
remote to be considered.** 

On December 11, 1923, Administrative Decision No. III was handed 
down. It deals with Germany’s liability for interest on all claims, and 
the measure of damages to be applied in all claims for property taken 
or destroyed. Except as action is dictated by the Treaty of Berlin, 
the Commission adopts rules substantially in accord with the recog- 
nized principles of the common law on these subjects: the measure of 
damages for property damage will be the market value, and interest 
will be allowed on all claims except those for personal injury. Interest 
on the latter will run only from the date of the award. 





15 In most states, vindictive damages are now allowed by common law. See 
1 Szrpcwick, Damacgs, 9 ed., § 360. Where the action is based on statute, how- 
ever, as is the action for wrongful death, the provisions of the statute govern. 
Compare Boott Mills v. Boston & M. R., 218 Mass. 582, 106 N. E. 680 (1914) 
and Whitmer v. El Paso & S. W. Co., 201 Fed. 193 (sth Circ., 1912) with 
Atchison, T. & S. F. Ry. Co. v. Townsend, 71 Kan. 524, 81 Pac. 205 (1905); 
Palmer v. Philadelphia, B. & W. R. Co., 218 Pa. 114, 66 Atl. 1127 (1907); Long- 
fellow v. Seattle, 76 Wash. 509, 136 Pac. 855 (1913). 

16 Opinion in the War-Risk Insurance Premium Cases, 40. 

17 It would clearly be impossible to trace to Germany’s acts as a proximate 
cause any measurable proportion of the cost of the increased insurance rates. 
It must be recognized that the necessity for insurance became more urgent, and 
the premium higher, because of seizures by the English and French navies. 

18 The case presented by the claimants in these cases is even weaker than the 
claim advanced by the United States in the Alabama cases, because there the 
claim was clearly a national one, on behalf of the United States, and was satisfied 
by the payment of a lump sum, only approximately based upon the total of 
private claims. See 1 Moore, INTERNATIONAL ARBITRATIONS, 509-512. In the 
present cases, the United States is only nominal plaintiff on behalf of the in- 
dividuals, the sum-total of whose claims will constitute the aggregate claim. 
It is recognized that the premiums paid are a national, not an individual loss. 
See note 16, supra. 
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RECENT CASES 


ADMIRALTY — JURISDICTION — RECOVERY FOR STEVEDORES UNDER STATE 
WorKMEN’s CoMPENSATION Acts. — The libelant brought action in a fed- 
eral district court for damages for injuries sustained while working as a 
stevedore on board a steamship in port. By act of Congress jurisdiction 
is given to the district courts over “all civil causes of admiralty and 
maritime jurisdiction, saving to ... claimants for compensation for in- 
juries to or death of persons other than the master or member of the 
crew of a vessel their rights and remedies under the workmen’s compensa- 
tion law of any State . . ., which rights and remedies when conferred by 
such law shall be exclusive; . . . Provided, That the jurisdiction of the 
district courts shall not extend to causes arising out of injuries to or death 
of persons other than the master or members of the crew, for which com- 
pensation is provided by the workmen’s compensation law of any State. 

” The state of the port had a workmen’s compensation act. The 
respondent filed exceptions to the jurisdiction on the basis of the statute. 
Held, that in admiralty and maritime cases an act of Congress diminishing 
the jurisdiction of the federal courts is unconstitutional. Farrel v. Water- 
man S. S. Co., 286 Fed. 284, 291 Fed. 604 (S. D. Ala.); The Canadian 
Farmer, 290 Fed. 601 (S. D. Cal.); The Mercedes de Larrinaga, 293 Fed. 
251 (D. Mass.). 

For a discussion of the principles involved, see NoTEs, supra, p. 478. 


Bankruptcy — Res JupicaTA— ADJUDICATION Estops PARTIES TO 
THE PROCEEDINGS AS TO DETERMINED Facts. — The plaintiff opposed the 
confirmation of a composition made by the defendents, who had been 
adjudged bankrupts, on the ground that to obtain credit they had made 
false statements to the plaintiff. The court held that there was insuffi- 
cient evidence to prove these false statements. (J/nternational Trust Co. 
v. Myers, 245 Fed. 110 (1st Circ.).) The plaintiff subsequently brought an 
action for deceit. The state court excluded the record of the prior judg- 
ment on the ground that the bankruptcy proceeding did not estop the 
plaintiff as to the fact of falsity. (International Trust Co. v. Myers, 241 
Mass. 509, 135 N. E. 607.) Held, that it was error to exclude the record 
of the judgment on the composition. Judgment reversed. Myers v. 
International Trust Co., 44 Sup. Ct. Rep. 86. 

In general, where a second action arises between the same parties upon 
a different claim, the judgment in the prior action operates as an estoppel 
only as to those matters controverted, upon the determination of which the 
verdict is rendered. Cromwell v. County of Sac, 94 U. S. 351; Southern 
Pacific R. R. v. United States, 168 U. S. 1; Troxell v. Del. Lack. & W. 
R. R., 227 U. S. 434. A decree in bankruptcy is a proceeding in rem and, 
as respects the status of the bankrupt, is binding upon all the world. 
Michaels v. Post, 21 Wall. (U. S.) 398; Lewis v. Sloan, 68 N. C. 557. 
Cf. Herbert v. Crawford, 228 U. S. 204. The result is the same though 
the decree is pro confesso. Michaels v. Post, supra. Any creditor is 
entitled to intervene in a bankruptcy proceeding. See Bankruptcy Act, 
§§ 18b, sof, 32 Stat. at L. 797, 30 Stat. at L. 544. But these sections 
are permissive and not mandatory. See Gratiot State Bank v. Johnson, 
249 U. S. 246, 249. As to such creditors who are not parties to the pro- 
ceeding, an adjudication in bankruptcy is not res judicata as to facts or 
subsidiary questions of law on which it is based. Gratiot State Bank v. 
Johnson, supra; Manson v. Williams, 213 U. S. 453; In re McCrum, 214 
Fed. 207 (2nd Circ.); Jn re Ulfelder, 98 Fed. 409 (N. D. Cal.); Silvey 
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& Co. v. Tift, 123 Ga. 804, 51 S. E. 748. Contra, Lazarus v. Eagen, 206 
Fed. 518 (M. D. Pa.); Cook v. Robinson, 194 Fed. 785 (oth Circ.); Ayers 
v. Cone, 138 Fed. 778 (8th Circ.). The same rule is applied to other pro- 
ceedings in rem, as a prize proceeding in admiralty or probate and divorce 
proceedings. The Mary, 9 Cranch (U. S.) 126; Tilt v. Kelsey, 207 U. S. 
43; Burlen v. Shannon, 3 Gray (Mass.) 387. But even between the parties, 
an adjudication in bankruptcy is not binding as to undetermined facts. 
Friend v. Talcott, 228 U. S. 27. In the principal case, the fact of falsity 
had been actually determined between the parties and the plaintiff is 
estopped by the adjudication in bankruptcy. 


BANKS AND BANKING — OFFICERS AND AGENTS — LIABILITY OF BANK FOR 
MISAPPROPRIATION OF SPECIAL Deposit By Orricer.— The plaintiff, a 
general depositer, made a special deposit of bonds for safe keeping in a 
branch of the defendant bank. T, an officer of the defendant and manager 
of the branch, without the authority or actual knowledge of the defendant, 
took these bonds out, pledged them for loans, and used the money in pay- 
ing off certain insolvent obligations due to the defendant, from which 
obligations T had received the benefit. The plaintiff brought suit to re- 
cover the bonds or their value. From a judgment for the plaintiff, the 
defendant appeals. Held, that whether the bank was a gratuitous bailee 
or not, the act of T was the defendant’s act, for which the defendant is 
liable. Judgment affirmed. Grenada Bank v. Moore, 95 So. 449 (Miss.). 

Clearly the manager’s act was not the bank’s act. As misappropriation 
of a special deposit by a bank employee is outside the scope of his em- 
ployment, the doctrine of respondeat superior cannot apply. Foster v. 
Essex Bank, 17 Mass. 478; Merchants’ Nat. Bank v. Guilmartin, 88 Ga. 
7907, 15 S. E. 831. See Morst, BANxs & BANKING, 5 ed., § 201. No 
liability for such misappropriation is generally predicated in the absence of 
a certain degree of negligence by the bank in the selection of its servants or 
in the care of the deposits. Smith v. First Nat. Bank, 99 Mass. 605; 
Scott v. Nat. Bank, 72 Pa. St. 471. Cf. Preston v. Prather, 137 U.S. 604; 
Gray v. Merriam, 148 Ill. 179, 35 N. E. 810. See Morse, Banxs & BANK- 
ING, § 102(e). Negligence was not shown in the principal case. Yet the 
result seems justifiable on another ground. There has arisen from common 
carrier cases a rule that the master is liable irrespective of respondeat 
superior where, having a contractual duty, he delegates its performance 
to a servant. Weed v. Panama R. R. Co., 17 N. Y. 362. Cf. The Albany, 
44 Fed. 431 (E. D. Mich.). See Taytor, Private CorporATIONS, 5 ed., 
§ 347. The gist of the action is the master’s failure to perform his duty. 
Consideration of the policy underlying this rule has prompted a modern 
tendency to extend it to other undertakings of a public nature. Bank of 
Palo Alto v. Pac. Postal Tel. Co., 103 Fed. 841 (N. D. Cal.); McCord v. 
Western Union Tel. Co., 39 Minn. 181, 39 N. W. 315. And a minority of 
cases apply it to the embezzlement by the bailee’s servant of property 
under his sole control. Southern Garage Co. v. Brown, 187 Ala. 484, 65 
So. 400; Corbett v. Smeraldo, 91 N. J. L. 29, 102 Atl. 889. Contra, Evans 
v. Dyke Automobile Supply Co., 121 Mo. App. 266, tor S. W. 1132; 
Sanderson v. Collins, [1904] 1 K. B. 628. Extension of the rule to a case 
where a bank’s servant is in absolute control of the property bailed 
would seem justified. 


CARRIERS — WHO ARE PASSENGERS — PosITION OF ONE LEAVING A STREET 
Car. — The defendant had insured the life of the plaintiff's husband, agree- 
ing to pay double the face of the policy if death was caused by an accident 
while the insured was “ traveling as a passenger on a street car.” The 
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insured was on a crowded street car, and notified the motorman at his stop. 
The car slowed down. Just before it stopped the insured stepped off, and 
was killed by a passing taxicab. The plaintiff sued for the double insurance. 
The judge charged the jury that if the insured, at the moment of being 
struck, was still being carried toward the curb by the momentum of step- 
ping from the car, he was a passenger, and the defendant was liable. The 
jury found for the plaintiff. Held, that the charge was correct. Judgment 
affirmed. Quinn v. New York Life Ins. Co., 195 N. W. 427 (Mich.). 

In a strong minority of decisions, a person alighting from a street car 
continues to be a passenger during the reasonable time necessary for leaving 
the roadway and reaching a place of safety. Melton v. Birmingham Ry. Co., 
153 Ala. 95, 45 So. 151; Johnson v. Washington Water Power Co., 62 Wash. 
619, 114 Pac. 453. See Louisville Ry. Co. v. Kennedy, 162 Ky. 560, 
564, 172 S. W. 970, 971. See HutcHinson, Carriers, 2 ed., § 615. Under 
these decisions the principal case would be clear. But Michigan follows 
the apparent weight of authority, which holds that the carrier-passenger 
relation terminates when the passenger has alighted safely to the street. 
Spangler v. Railway, 152 Mich. 405, 116 N. W. 373; Powers v. Connecticut 
Co., 82 Conn. 665, 74 Atl. 931; Creamer v. West End Street R. R. Co., 156 
Mass. 320, 31 N. E. 391. The decision is an annotation of the words 
“safely alighted.” It is reasonable to decide that these words imply that 
the passenger must have regained full control of the motion of his body 
' before the status is lost. There are analogies in the authorities holding that 
one who has signalled a car, in order to board it, and whose signal has been 
responded to, and also one in the act of boarding a car, are both passengers. 
Lewis v. Houston Electric Co., 39 Tex. Civ. App. 625, 88 S. W. 489, com- 
mented on in 19 Harv. L. Rev. 131. See Joseph H. Beale, “ Creation of the 
Relation of Carrier and Passenger,” 19 Harv. L. REv. 250, 255. 


ConFiict or Laws— Property RicHts — Trusts— Law GovERNING 
DESCENT OF CzsTuI’S INTEREST IN PROCEEDS OF SALE OF FOREIGN 
ImMMovABLES.— Count Richard Berchtold died, devising his freehold 
estate in England to trustees upon trust for sale and conversion. The 
beneficiary under this trust was Count Nicholas Berchtold. Before the 
property was sold both Count Nicholas and his son Count Antoine died 
intestate. At their deaths both were domiciled in Hungary. The plaintiff, 
the wife of Count Nicholas, claims that the English law governs the devolu- 
tion of the beneficial interests under the trust and that under the English 
law she is entitled to such interests. The sister of Count Nicholas claims 
that the law of Hungary, the domicil of the deceased persons, governs and 
entitles her to the beneficial interests. Held, that the law of England 
governs and that the plaintiff succeeds to the interests of her deceased 
husband and son under the trust. Jn re Berchtold, [1923] 1 Ch. 192. 

The law of the country where property is situated determines whether 
that property shall be treated as realty or personalty. McCollum v. Smith, 
Meigs (Tenn.) 342; Chatfield v. Berchtoldt, L. R. 7 Ch. App. 192; Freke 
v. Lord Carbery, L. R. 16 Eq. 461. In England, as well as in this country, 
if land is devised to trustees upon trust for sale and conversion, the bene- 
ficiary’s interest is treated as personalty. Lash v. Lash, 209 Ill. 595, 70 
N. E. 1049; Jn re Raw, 26 Ch. Div. 601. This interest is like a leasehold 
in that, though personalty, it is an interest in land, and consequently an 
immovable. Jn re Thomas, 34 Ch. Div. 166; Lacey v. Hill, L. R. 19 Eq. 
346; Brook v. Badley, L. R. 3 Ch. App. 672. In equity the land does 
not belong to the trustees but to those to whom the proceeds of the sale 
are to be paid. Craig v. Leslie, 3 Wheat. (U. S.) 563. See Joseph H. 
Beale, “ Jurisdiction to Tax,” 32 Harv. L. REv. 587, 626. The devolution 
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of immovables is governed by the laws of the country in which the im- 
movables are located. Murray v. Champernowne, [1907 ] ah. R. 939; 
Duncan v. Lawson, 41 Ch. Div. 394. Consequently the interests left by 
Count Nicholas and Count Antoine in the English lands descend as per- 
sonalty in accordance with the laws of England. 


CoNTEMPT — PUNISHMENT FOR CONTEMPT— CLAYTON Act PROVISIONS 
FOR JuRY TRIAL. — Sections 20, 21, and 22 of the Clayton Act provide that: 
where an injunction issues in a case involving or growing out of a dispute 
concerning terms or conditions of employment between employers and em- 
ployees, and where it is alleged that there has been a violation of the 
injunction by the doing of acts which are also criminal offenses, the trial 
in the contempt proceedings may be, upon demand of the accused, by 
jury. During the shop-crafts strike of 1922, an injunction issued at the 
suit of an interstate railroad. The defendants, strikers against the inter- 
state railroad, were cited for contempt, it being alleged that they violated 
the injunction by acts admittedly criminal. The motion of the defendants 
for a jury trial was denied. From this order appeal is taken. Held, that 
this is not a case between employers and employees within the meaning 
of the Clayton Act, and that, even if it were, the jury trial provision of 
the Act is unconstitutional. Judgment affirmed. Michaelson v. United 
States, 291 Fed. 940 (7th Circ.). Certiorart granted. See N. Y. Times, 
Jan. 15, 1924. 

For a discussion of the principles involved, see Notes, supra, p. 486. 


CRIMINAL LAw — ApPpEAL—INSTRUCTING JURY THatT THEY Must 
Stay TOGETHER AS Error. — During a prosecution for assault with intent 
to murder, as the jury were about to go out to lunch, the judge instructed 
them that they must stay together, or else the court would have to grant a 
new trial. By statute the judge is forbidden to make any remark likely 
to convey to the jury his opinion of the case. (Tex. Cope Civ. Procepure, 
§ 787.) From a conviction, the defendant appeals. Held, that as a new 
trial could only occur if the verdict was “guilty,” the jury could infer 
from the judge’s remark that he expected such a verdict. Judgment re- 
versed. Mahaney v. State, 254 S. W. 946 (Tex. Cr. App.). 

This case affords a rare example of forensic ingenuity and judicial mercy. 
Due admiration must be granted to the attorney who first conceived of 
this objection, now found valid a second time in the Texas courts. See 
Johnson v. State, 67 Tex. Cr. R. 441, 445, 149 S. W. 165, 168. The ruling, 
however, is hardly a notable instance of judicial insight into the mental 
processes of the jury. 


EXECUTORS AND ADMINISTRATORS — PROCEEDINGS By oR AGAINST— 
ALLOWANCE OF CoUNSEL FEES INCURRED IN DEFENDING SUIT FOR 
SPECIFIC PERFORMANCE OF ALLEGED CoNTRACT TO MAKE A WILL. — The 
deceased made a valid contract to will all her property to B, but died 
intestate. A was appointed administrator, and although the heir of the 
intestate was already represented by counsel in defending a suit by B for 
specific performance of the contract, A, as administrator, filed an answer 
and employed counsel to defend the suit. A decree was entered in favor 
of B. The administrator later filed his account, and asked credit for 
attorney fees and expenses incurred in defense of the suit for specific 
performance. The claim was allowed. Held, that the administrator 
cannot recover expenses incurred in litigating the question as to who is 
entitled to the estate. Judgment reversed. Foltz v. Boone, 140 N. E. 
761 (Ohio). 

An executor, being charged with carrying out the wishes of his testator, 
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can be reimbursed out of the estate for expenses fairly incident to his 
duty as proponent. Conversely it would seem his duty requires him to 
defend the will, and thus he should obtain reimbursement from the estate 
for the reasonable expenses of such litigation, even though he be unsuc- 
cessful. Tuohy’ v. Hanlon, 18 App. D. C. 225; Bratney v. Curry, Ex’r, 33 
Ind. 399; Jn re Title Guaranty & Trust Co., 114 App. Div. 778, 
100 N. Y. Supp. 243. Contra, Minn. Loan & Trust Co. v. Pettit, 
“144 Minn. 244, 175 N. W. 540; Re Hite, 155 Cal. 448, tor 
Pac. 448. See 23 Harv. L. Rev. 568. The duty of an adminis- 
trator is, however, merely to collect and conserve the assets of the de- 
ceased for those entitled to them. It is clearly his duty to resist claims 
against the assets; but he may not enter litigation between the heirs and 
others who claim the estate under an alleged will. Zimmer’v. Saier, 155 
Mich. 388, 119 N. W. 433; McCabe v. Healey, 138 Cal. 81, 70 Pac. 1008. 
If he opposes probate of a paper offered as a will, he cannot be allowed 
reimbursement out of the estate in case the will is established. Edwards v. 
Ela, 5 All. (Mass.) 87; Dalrymple v. Gamble, 68 Md. 156, 11 Atl. 718. 
In that event he must look to the heirs, who alone could have been bene- 
fited by his success. In opposing the enforcement of a contract by which 
the deceased bound himself to make a will in favor of a particular person, 
the administrator is not resisting a claim against the assets, but is in a 
position analogous to that of opposing probate of an alleged will, under 
which claim is made to the estate. The same consequences should follow. 
The principal case recognizes that it would be a curious anomaly that 
could allow an administrator to incur expenses in unnecessary litigation 
which it is not his duty to conduct, and then. obtain reimbursement from 
the party whose legitimate claim he resisted. 


FRAUDULENT CONVEYANCES — VOLUNTARY ‘TRANSFERS— RIGHTS OF 
CREDITORS — PROTECTING A SUBSEQUENT CREDITOR AGAINST VOLUNTARY 
CoNnvEYANCES.—In 1898, the defendant’s husband, having insufficient 
assets to pay his outstanding debts, made a voluntary conveyance of certain 
realty to the defendant. The defendant kept the deed in her private box 
until 1916, when she had it recorded a few hours before her husband’s 
death. Between 1898 and 1916, the defendant’s husband dealt with the 
property as his own. The plaintiff, having obtained judgment on a prom- 
issory note made by the defendant’s husband in 1914, brought this action 
to have the deed to the defendant set aside on the ground that it was 
given to defraud creditors. Held, that although the burden was on the 
plaintiff to prove a specific intent to defraud subsequent creditors, the 
plaintiff has established a prima facie case by showing a conveyance void 
as to existing creditors, and that such case is strengthened by the grantor’s 
retention of apparent ownership. Judgment for the plaintiff affirmed. 
Southwick v. Moore, 215 Pac. 704 (Cal.). 

For a discussion of the principles involved, see Notes, supra, p. 480. 


Jury — CoMPETENCY OF JURORS — QUESTIONS AS BASIS FOR PEREMPTORY 
CHALLENGE. — The defendant, a negro, was indicted for the illegal trans- 
portation of intoxicating liquor. His counsel asked one of the veniremen 
on the voir dire if he were a member of the Ku Klux Klan. An objection 
to the inquiry was sustained, and it was excluded. From a conviction, the 
defendant appeals. Held, that the defendant in a criminal proceeding has 
a right to ask proper questions of the veniremen to give him a basis for 
the intelligent use of his peremptory challenges. Judgment reversed. 
Benson v. State, 254 S. W. 793 (Tex. Cr. App.). 

In most states, the defendant in a criminal action has a right to inter- 
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rogate prospective jurors, preparatory to using his peremptory challenges. 
Questions as to membership in a society urging convictions for the crime 
alleged have often been allowed. Lavin v. People, 69 Ill. 303; State v. 
Mann, 83 Mo. 5809; Reich v. State, 251 S. W. 1072 (Tex. Cr. App.). The 
rule in civil actions follows the criminal practice. Watson v. Whitney, 23 
Cal. 375. Cf. Spoonick v. Backus-Brooks Co., 89 Minn. 354, 94 N. W. 
1079. In some states, however, the permission to question lies in the 
absolute discretion of the trial court. Handy v. State, 101 Md. 38, 60 Atl. 
452; Jarvis v. State, 138 Ala. 17, 34 So. 1025. A third rule forbids the 
questions entirely, leaving the party to extraneous sources for information 
about the veniremen. See Clifford v. State, 61 N. J. L. 217, 223, 39 Atl. 
721, 723. Under modern conditions this interrogatory is often essential if 
the peremptory challenge is to be serviceable. But it must be kept within 
bounds in the interests of shortening the sometimes interminable process of 
picking juries. See Storey, REFORM oF LEGAL PROCEDURE, 211. The dis- 
cretion of the trial judge, reviewable only in case of abuse, furnishes the 
needed check. 


LANDLORD AND TENANT — Express CovENANTS— REPAIR AND USE OF 
PREMISES — CONSTRUCTION OF COVENANT TO WELL AND SUFFICIENTLY 
Reparr. — The plaintiff's predecessor leased certain premises to the de- 
fendant’s predecessor for a term of ninty-five years. The lessee covenanted 
to “ well and sufficiently repair” and to yield up the premises at the end 
of the term so repaired. At the beginning of the term, the houses were 
new and were located in a semi-rural district. At the end of the term, 
the district had become a central part of London, and the houses could 
then be let to small tenants only. At the end of the term, the plaintiff 
brought this action for breach of covenant to repair. An arbitrator made 
an award based upon the repairs consistent with the condition of the 
premises at the beginning of the term. Held, that the obligation of the 
lessee was to make only such repairs as under the circumstances would 
make the premises reasonably fit for the occupation of reasonably-minded 
tenants of the class which would be likely to take them. Calthorpe v. 
McOscar, [1923] 2 K. B. 573. 

Prior to the principal case, English courts construed a covenant to keep 
and deliver premises in “ good tenantable repair ” as imposing an obligation 
to make such repairs as, having regard for the age, character, and locality 
of the premises, would make them fit for tenants of the class likely to 
occupy them. Proudfoot v. Hart, 25 Q. B. D. 42. The principal case 
applies the same construction to a covenant to “well and sufficiently 
repair.” The question appears never to have been adjudicated in American 
courts, though it has been intimated that such a construction would be 
supported. See Manchester Amusement Co. v. Conn, 119 Atl. 69, 72 
(N. H.). The standard commends itself in that it provides a certain and 
uniform method of assessing damages in the varied situations that arise. 
Moreover, as repairs are generally required to keep the premises com- 
mercially valuable, the nature and locality of the premises are important. 
It is not a valid objection to the principal case that, if the locality of the 
premises improves, the lessee may be required to put them in a somewhat 
better condition than they were at the execution of the lease. Cf. Lurcott 
v. Wakley & Wheeler, [1911] 1 K. B. 905. In such an event, the lessee 
would enjoy the more valuable premises for the original rent. An express 
stipulation as to the standard of the repairs required will obviously govern 
the court’s construction of the covenant. Vincent v. Crane, 134 Mich. 
700, 97 N. W. 34. 
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MANDAMUS — Writ oF Error To JupGMENT AwarDING MANDAMUS 
Not a STAY oF PROCEEDINGS.— County commissioners were ordered by 
mandamus proceedings to levy taxes and pay a certain sum due to the 
plaintiff for road work undertaken by him. The supreme court upon a 
writ of error affirmed this judgment. The commissioners, during the 
pendency of the appeal, failed to levy the tax and were adjudged in con- 
tempt, following the affirmance of the above judgment. Held, that the 
pendency of the writ of error did not impair or affect the judgment of the 
lower court. Judgment affirmed. Smith v. Lott, 119 S. E. 400 (Ga.). 

It is well settled that mandamus is the proper remedy to compel a 
public officer to perform a specific ministerial act, such as the assess- 
ment of the taxes in the principal case. Labette County Comm’rs v. 
Moulton, 112 U. S. 217; People v. Shearer, 30 Cal. 645. The issuance of 
the writ is reviewable by a higher court. Labette County Comm'rs v. 
Moulton, supra. But neither an appeal nor the suing out of a writ of 
error act as a supersedeas at common law: the appellant fails to obey the 
command at his peril. Tyler v. Hamersley, 44 Conn. 393; Pinckney v. 
Henegan, 2 Strob. L. (S. C.) 250. See Dean of Dublin v. Dowgatt, 1 P. 
Wms. 340, 351. See HicH, ExTRAORDINARY REMEDIES, § 567. The court 
that issues the mandamus may adjudge the appellant in contempt for such 
a refusal. Tyler v. Hamersley, supra.. In this respect mandamus is 
analogous to an injunction, as an appeal from a decree enjoining a de- 
fendant does not stay its force. Barnes v. Chicago Typo. Union, 232 Ill. 
402, 83.N. E. 932. This rule finds its basis in the extraordinary char- 
acter of mandamus, for it is granted only where no other adequate remedy 
at law exists. The need for immediate action is imperative, and to compel 
the plaintiff to wait until an appeal has been prosecuted to judgment would 
deprive the writ of its effectiveness. However, many jurisdictions by 
statute now allow an appeal to act as a supersedeas of a mandamus upon 
the deposit of suitable bond. See 1921 CAHILL’s ILL. REv. Srart., c. 87, 
§ 10; 1913 N. Y. Laws, c. 74. There is no such statute in Georgia. 


PATENTS — FoRFEITURE — UNExcuSED DELAY. — In pursuance of Wood- 
bridge’s application for a patent for an invention applicable to projectiles 
filed in 1852, the patent was ordered to issue in that year. For the pur- 
pose of delaying the issue of the patent until it should become remunerative 
through an increase in demand for projectiles, the papers were placed at 
his request in the secret archives to remain one year. Nothing further 
was done by him until 1861 when he requested that the patent issue. In 
the meantime other patents had been granted for the same invention and 
the Government was using it. The Commissioner of Patents affirmed the 
refusal to issue the patent on the ground that Woodbridge had abandoned 
the invention. In 1901, by a special act of Congress, Woodbridge’s 
claim for compensation for the use of his invention by the Government 
was referred to the Court of Claims subject to any defense of forfeiture 
or abandonment. The petition was dismissed. Held, that there had been 
a forfeiture of the right to a patent by the delay. Judgment affirmed. 
Woodbridge v. United States, 44 Sup. Ct. Rep. 45. 

For a discussion of the principles involved, see Notes, supra, p. 482. 


RECEIVERS — MANAGEMENT AND DISPOSITION OF PROPERTY — COMPENSA- 
TION WHEN APPOINTMENT Is INVALID. — By statute the circuit courts of 
Missouri are authorized to appoint a receiver when such appointment shall 
be deemed necessary. (1919 Mo. Rev. Stat., § 1449.) Upon a stock- 
holder’s petition, which alleged that the officers of the corporation had all 
resigned, the Circuit Court of St. Louis appointed the plaintiff receiver of 
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the X corporation. The plaintiff acted as receiver for four months. The 
Court of Appeals then by a writ of prohibition restrained the judge of the 
Circuit Court from proceeding with the receivership case, on the ground 
that the court was without jurisdiction, the necessity for a receiver not 
being sufficiently shown. (State v. Calhoun, 207 Mo. App. 149, 226 S. W. 
329.) The plaintiff's claim for compensation was denied. Held, that the 
plaintiff. is not entitled to compensation from the receivership funds. 
Judgment affirmed. Finneran v. Burton, 291 Fed. 37 (8th Circ.). 

Where the receiver’s appointment is within the jurisdiction of the ap- 
pointing court, but is vacated on appeal because not justified on the facts, 
the court may at its discretion allow or refuse compensation out of the 
receivership funds. French v. Gifford, 31 Ia. 428. See HicH, RECEIVERS, 
4 ed., § 796; 4 Pomeroy, Eg. Jur. 4 ed., §1662. But, if the court had 
no jurisdiction, compensation cannot be granted out of such funds. Hawes 
v. First Nat. Bank, 229 Fed. 51 (8th Circ.). The unsuccessful plaintiff in 
the receivership proceedings is, in any event, ultimately liable for the re- 
ceiver’s compensation. French v. Gifford, supra. Cf. Ephraim v. Pacific 
Bank, 129 Cal. 589, 62 Pac. 177. The principal case goes on the ground 
that there was no jurisdiction in the appointing court. The absence of 
jurisdiction must be considered as settled by the action of the higher state 
court in issuing a writ of prohibition, for such a writ issues only against a 
court exceeding its jurisdiction. State v. Tracy, 237 Mo. tog, 140 S. W. 
888. See 2 BarLey, JurispIcTION, § 446. See 36 Harv. L. Rev. 863. As 
an original question, however, it would seem that this is not a case where 
the court had no jurisdiction of the property, but one where, while there 
was jurisdiction of the cause, the exercise of jurisdiction was erroneous. 
Cf. Palmer v. Texas, 212 U. S. 118. See Jn re Hill Co., 159 Fed. 73, 76 
(7th Circ.). See 1 Pomeroy, op. cit., §§ 129-131. See Roscoe Pound, 
“Equitable Relief Against Defamation,” 29 Harv. L. Rev. 640, 674. 
The question is not whether the court has power to use the funds, but 
whether it is desirable to throw the risk of the plaintiff’s financial re- 
sponsibility on the innocent receiver rather than upon the equally inno- 
cent defendant. The ideal solution seems to be to require the plaintiff 
who seeks a receiver to give a bond at the beginning of the suit. 


SET-OFF AND COUNTERCLAIM — RIGHT OF A DEFENDANT TO TAKE A Non- 
SUIT ON A COUNTERCLAIM. — The defendant set up a counterclaim arising 
out of the transaction that was the foundation of the plaintiff’s cause of 
action. The jury announced their finding upon the counterclaim and all 
but one of the seven other issues which were submitted to them. After 
the jury had been sent back to determine the remaining issue, the court 
refused the defendant’s request that a nonsuit be entered upon his counter- 
claim. Held, that a defendant cannot take a nonsuit on a counterclaim 
which arose out of the transaction that is the foundation of the plaintiff’s 
cause of action. Cohoon v. Cooper, 118 S. E. 834 (N. C.). 

A defendant who seeks to withdraw a set-off or a counterclaim that does 
not arise out of the transaction upon which the plaintiff’s action is based, 
is in the same position as a plaintiff who asks for a nonsuit. Ordinarily, 
the right of the other party will not be prejudiced in either case. Crain v. 
Hilligross, 21 Ind. 210; Gallagher v. Thomas, 2 Brewst. (Pa.) 531. The 
defendant should not have the right to withdraw after the trial begins. 


Cf. Truro v. Atkins, 122 Mass. 418; Dav v. Mountin, 89 Minn. 297, 94 - 


N. W. 887. But before trial, withdrawal may well be permitted. Theobald 
v. Colby, 35 Me. 179. But when the counterclaim is based upon the 
transaction that is the foundation of the plaintiff’s cause of action, as in 
the principal case, it is desirable that the entire matter should be adjudicated 
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in a single action. Green v. Probate Judge, 40 Mich. 244; Edens v. Epps, 
87 S. C. 367, 69 S. E. 669. A defendant should not be permitted to with- 
draw such a counterclaim as a matter of right and thus prevent a complete 
settlement. Snell v. Harrison, 104 Mo. 158, 16 S. W. 152. Withdrawal 
should, however, be allowed at the discretion of the court. See Edens v. 
Epps, supra. The defendant in the principal case clearly had no right to 
a nonsuit at the time he made his request. Practically all of the decisions 
hold that a nonsuit cannot be taken after the verdict. Judge of Probate v. 
Abbot, 13 N. H. 21; Vanwagenen v. Chladek, 27 S. D. 436, 131 N. W. 
507. Cf. Graham v. Tate, 77 N.C. 120. The same result should be reached 
when the finding of the jury upon the matter involved in the nonsuit 
has been announced, even though the jury has been sent back to determine 
another issue. Cf. Sharpe v. Sowers, 152 N. C. 379, 67 S. E. 1003; 
Lawrence v. Burns, 2 Browne (Pa.) 60. See Meador v. Dollar Savings 
Bank, 56 Ga. 604, 609. Contra, Southern Cotton Oil Co. v. Shore, 171 
N. C. 51, 87 S. E. 938. 


SPECIFIC PERFORMANCE — CONTRACT TO ADOPT AND DEVISE — HARDSHIP 
ON INNOCENT THIRD Party.—H and his wife W for good consideration 
agreed to adopt the plaintiff and on their death to leave her all their prop- 
erty. H later obtained the passage of a special act of the legislature, making 
the plaintiff “the lawful and legitimate heir” of H and W, and giving her 
“the same rights as an heir as if she were their natural child.” On W’s 
death in 1900, H and the plaintiff became estranged. In 1906, H married 
Y, who knew nothing of the contract as to the plaintiff. In 1914, H con- 
veyed most of his property to Y for consideration stated to be love and 
affection. His will gave the plaintiff “$50 and no more.” The plaintiff 
prayed specific performance of the contract against Y, the surviving widow. 
The decree granted below gave the plaintiff all the separate property of H 
and half the community property transferred to Y. Held, that the sole 
heirship contract was unenforceable as against public policy and unjust to 
the innocent widow, but that the plaintiff was entitled to a child’s share of 
the estate under the adoption agreement as defined by the act of 1874. 
Decree modified. Bedal v. Johnson, 218 Pac. 641 (Ida.). 

A valid contract to devise property in a particular way is enforceable 
against the promisor’s estate after his death, even when the property has 
passed to heirs, devisees, or grantees inter vivos. Sutton v. Hayden, 62 
Mo. 101; Evans v. Moore, 247 Ill. 60, 93 N. E. 118; Rogers v. Schlotter- 
back, 167 Cal. 35, 138 Pac. 728. Although not a party thereto, a child may 
generally enforce an adoption or heirship agreement, as beneficiary or as the 
person furnishing the consideration. Van Dyne v. Vreeland, 11 N. J. Eq. 
370, 12 N. J. Eq. 142; Chehak v. Battles, 133 Ia. 107, 110 N. W. 330; 
Sharkey v. McDermott, 91 Mo. 647, 4 S. W. 107. The relief given par- 
takes of the nature both of specific performance and of constructive trust. 
See Bolman v. Overall, 80 Ala. 451, 455, 2 So. 624, 626; Burdine v. Bur- 
dine’s Executor, 98 Va. 515, 519, 36 S. E. 992, 993. See George P. Costigan, 
“Constructive Trusts,” 28 Harv. L. Rev. 237, 241-245. The plaintiff’s 
rights rest either on the adoption or on the contract to leave her all the 
property. But an adopted child, like lawful issue, may be disinherited. 
Odenbreit v. Utheim, 131 Minn. 56, 154 N. W. 741; Steele v. Steele, 161 
Mo. 566, 61 S. W. 815. And literal enforcement of the sole heirship 
agreement is properly denied. Cf. Owens v. McNally, 113 Cal. 444, 45 Pac. 
710; Mayfield v. Cook, 201 Ala. 187, 77 So. 713. Although put on grounds 
of hardship to innocent third persons, the true basis would seem to be the 
principle that where there is an equal equity, the law, to that extent, must 
prevail. See Thorndike v. Hunt, 3 De G. & J. 563, 570, 571. See 1 
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Pomeroy, Eg. Jur., 4 ed., §§ 416, 417. Antenuptial wills are in many 
states, including Idaho, revoked by marriage. Morgan v. Ireland, 1 Ida. 
786. By analogy, the antenuptial contract here to make a will should not 
be enforced to deprive the widow of her portion, whether dower or statu- 
tory. Cf. Morgan v. Ireland, supra. However, consistently with the above 
equitable maxim, partial relief may well be given insofar as these rights of 
the widow are respected. 


STATUTES — CONSTRUCTION WITH REFERENCE TO ENGLISH CONSTITU- 
TIONAL History— APPEAL BY STATE AFTER DISCHARGE IN HABEAS 
CoRPUS PROCEEDINGS. — The Home Secretary of England had O’Brien 
arrested and deported to Ireland, there to be interned by the Government 
of the Irish Free State. O’Brien’s application for a writ of habeas corpus 
was denied. The Court of Appeal reversed this decision on the ground 
that the detention was illegal, and ordered the Home Secretary to make a 
return to the writ within a week. The Judiciary Act provides that an 
appeal lies to the House of Lords from any order of the Court of Appeal 
in England. (Appellate Jurisdiction Act, 39 & 40 Vict., c. 57, § 3.) On 
the application of the Home Secretary, the House of Lords consented to 
hear an appeal two days before the week had expired. Held, that although 
O’Brien had not been discharged, his right to be liberated had been deter- 
mined, and the House of Lords was without jurisdiction. Secretary of 
State for Home Affairs v. O’Brien, [1923] A. C. 603. 

In view of the broad language of the statute granting appeals, this case 
seems to present an extraordinary example of judicial self-limitation. 
However, the House of Lords had already determined that if a prisoner’ 
had been actually discharged upon the granting of a writ of habeas corpus, 
it could hear no appeal. Cox v. Hakes, L. R. 15 A. C. 506. The fortuitous 
circumstance that O’Brien had been illegally deported and therefore was 
not yet discharged should not change this result. Had the House of Lords 
refused to hear the argument until the week given the Home Secretary to 
make his return had expired, the thin line of distinction would have 
faded entirely. Together the cases demonstrate the vitality of the English 
Constitution, which determined the attitude of the Court in interpreting 
the statute. Centuries of usage, which had fixed the nature of the writ 
of habeas corpus as an imperative remedy against unlawful detention, 
overcame the apparent broad grant of jurisdiction. In the absence of an 
express statute, a discharge precludes an appeal by the state. Matter of 
Zany, 164 Cal. 724, 130 Pac. 710; In re Barker, 56 Vt. 1. See CuHurcu, 
Habeas Corpus, 2 ed., § 386. See 25 Harv. L. Rev. 460. Statutes specifi- 
cally allowing an appeal by the state in habeas corpus proceedings are upheld 
in that their effect is to treat the application for the writ as a civil rather 
than a criminal action. Edmonson v. Ramsey, 122 Miss. 450, 84 So. 455; 
Martin v. District Court, 37 Colo. 110, 86 Pac. 82. 


SURETYSHIP — CO-SURETIES— RIGHT TO PARTICIPATE IN SECURITY 
FURNISHED ONE SuRETY BY THIRD Party. — The father of a minor child 
directed him to assign his wages as indemnity to A upon his becoming 
surety upon the obligation of the child’s mother. The wages of the child 
had customarily been turned over to the parents for the general support 
of the family. Upon the mother’s default A and the other co-sureties 
each paid their respective shares of the obligation. The employer of the 
minor child then paid A the wages pursuant to the assignment. The other 
co-sureties brought suit for contribution against A. Held, that the son was 
under no obligation to turn over his wages to the mother and, therefore, 
A was under no duty to bring the amount received by the assignment into 
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hotchpot for the benefit of the other co-sureties. Appeal allowed. Good- 
man Vv. Keel, [1923] 3 W. W. R. 789 (Alta.). 

Co-sureties are generally entitled to share equally in any property held 
by one of the sureties as indemnity. Labbe v. Bernard, 196 Mass. 551, 82 
N. E. 688; Steel v. Dixon, 17 Ch. Div. 825. A principle of fairness demands 
that all who have such a common interest should stand or fall together, 
and that therefore they should share equally in benefits as well as burdens. 
Deering v. Winchelsea, 2 B. & P. 270. See 16 Harv. L. Rev. 439. Conse- 
quently one of several co-sureties will often be deprived of security which 
he has obtained by his own alertness. But it would be unjust to allow one 
surety, standing as he does in a fiduciary relation to his co-sureties, to 
obtain a preference over them by diminishing the assets of the principal 
debtor and thereby reducing the possibility of their being able to secure 
reimbursement from this principal. This is the case when the security is 
obtained from the principal himself. Such a benefit should be brought into 
hotchpot for the advantage of all co-sureties. Steel v. Dixon, supra. See . 
American Surety Co. v. Boyle, 65 Ohio St. 486, 63 N. E. 73. But when | 
there is no danger of diminishing the assets of the principal debtor, no good 
reason exists for depriving one of the benefit one has secured through the 
exercise of vigilance. This is the situation presented in a case where the 
surety has obtained his security from a stranger to the principal debtor. 
American Surety Co. v. Boyle, supra. Cf. Shaeffer v. Clendenin, 100 Pa. 
St. 565. See 1 BRANDT, SURETYSHIP, 3 ed., § 296. The court in the instant 
case gives effect to this distinction, following its holding that the wages 
of a minor child are not assets of the child’s mother during the father’s 
lifetime. Soper v. Igo, Walker & Co., 121 Ky. 550, 89 S. W. 538. Cf. 
McGarr v. National & Providence Mills, 24 R. I. 447, 53 Atl. 320. See 
ScHOULER, Domestic RELATIONS, 6 ed., § 753. 


SURETYSHIP — RIGHT OF INDEMNITY — EQUITABLE SET-OFF OF SURETY 
OF INSOLVENT PRINCIPAL BEFORE PAYMENT.— B, having obtained a judg-- 
ment against A, assigned it to C. At the time of the assignment one X had 
obtained a joint judgment against A and B. A was surety, and B, the 
principal, was insolvent. A, being compelled to pay this second judgment 
subsequent to the above assignment, sought to set-off the amount so paid 
in an action by C on his judgment. From a judgment for C, A appeals. 
Held, that the assignee is subject to an equitable set-off. Judgment 
reversed. Arp v. Blake, 218 Pac. 773 (Cal. App.). 

Where an assignor is insolvent, equity will allow the debtor to set off 
against the assignee any claims that he had against the assignor, even 
though at the time of the assignment the right to a legal set-off had not 
accrued — being unliquidated, or for some other reason — provided that 
the circumstances from which the right subsequently arose were then 
existent. North Chicago Rolling Mill v. St. Louis Ore Co., 152 U. S. 506; 
Central Appalachian Co. v. Buchanan, 90 Fed. 454 (6th Circ.); Whitehead 
v. Jessup, 7 Colo. App. 460, 43 Pac. 1042. A surety who has become 
liable has, even before payment, an inchoate right of indemnity which a 
court of equity will recognize. Coonan v. Loewenthal, 147 Cal. 218, 81 
Pac. 527; Hatfield v. Merod, 82 Ill. 113; Loughridge v. Bowland, 52 Miss. 
546. The assignee of a non-negotiable chose in action, though he buys it 
for value and in good faith, takes it subject to all defenses which the 
obligor had against the assignor. Clement v. City of Philadelphia, 137 Pa. 
St. 328, 20 Atl. 1000; Mereness v. Delemos, 91 Conn. 651, 1o1 Atl. 8; 
Gamble v. Gates, 97 Mich. 465, 56 N. W. 855. See 1 WiLiiston, CoNn- 
TRACTS, § 432. It follows that the assignee in this case, although bona fide, 
is subject to the equitable set-off of the surety, who was liable to pay on 
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behalf of the insolvent assignor at the time of the assignment, though the 
actual payment, and consequent acquisition of a legal right of reimburse- 
ment, did not take place till after the assignment. A Vermont court has 
already decided this precise point. Barney v..Grover, 28 Vt. 391. 






TAXATION — INHERITANCE Tax — EFFEcT OF CONSIDERATION FOR TRANS- 
FER BY WILL. — In consideration of a surrender of rights of inheritance as 
a wife, a testator agreed to pay his wife an annual sum and provide a trust 
fund for her in his will. Subsequently the wife obtained a divorce and the 
agreement was incorporated in the decree. Upon the testator’s death, the 
will was probated and the property so left was taxed under the Inheritance 
Tax Act, which imposed a tax upon the transfer of any property by will or 
by deed, grant, bargain or gift without adequate consideration in contempla- 
tion of death or to take effect in possession after death. (1921 Cat. Srat., 
c. 821, § 2.) The former wife appealed. Held, that the property was taxable. 
Judgment affirmed. Jn re Grogan’s Estate, 219 Pac. 87 (Cal.). 

If dower is taxable, a debt against the estate arising from an antenuptial 
agreement in lieu of dower is also taxable. People v. Field’s Estate, 248 Ill. 
147, 93 N. E. 721. While dower may be exempt, it does not follow that a 
legacy in lieu of dower is exempt. Matter of Rieman, 42 Misc. 648, 87 N. Y. 
Supp. 731; Lord Hennicker v. Attorney General, 8 Ex. 257. Contra, In re 
Sanford’s Estate, 91 Neb. 752, 137 N. W. 864, commented on in 26 Harv. L. 
Rev. 276. Similarly a legacy given in lieu of a debt due to the beneficiary 
is taxable. Matter of Gould, 156 N. Y. 423, 51 N. E. 287; Hill v. Treasurer, 
227 Mass. 331, 116 N. E. 509. However, a transfer made by deed or grant 
for adequate consideration, although payment is postponed until death, is 
not taxable even when the language of the statute makes no exception for 
such transfers. Blair v. Herold, 158 Fed. 804 (3rd Circ.); Matter of Baker, 
83 App. Div. 530, 82 N. Y. Supp. 390, aff’d in 178 N. Y. 575, 70 N. E. 
1094. But when the consideration does not move from the beneficiary, the 
transfer is taxable since it is donative in effect. Matter of Orvis, 223 N. Y. 
1, 119 N. E. 88. See 34 Harv. L. REv. 198. If, however, a transfer by will 
arises out of a previous agreement, for adequate consideration, to transfer 
by will, it is taxable. Carter v. Craig, 77 N. H. 200, go Atl. 598; State v. 
Mollier, 96 Kan. 514, 152 Pac. 771; Clark v. Treasurer, 226 Mass. 301, 
115 N. E. 416. The tax is on the transfer by will and the motive of the 
transfer cannot affect its character as long as the beneficiary takes under 
the will. See GLEAson & Orts, INHERITANCE TAXATION, 2 ed., 89. If the 
contract to make a will is not carried out, the property given to the benefi- 
ciary by way of relief is nevertheless taxable. Matter of Kidd, 188 N. Y. 
274, 80 N. E. 924. Cf. Nelson v. Schoonover, 89 Kan. 779, 132 Pac. 1183. 
An odd variation has been grafted on to this doctrine in New York. If the 
transfer by will is expressly stated to be in discharge of the contractual 
obligation, then the beneficiary is deemed not to take as legatee but as 
obligee and the transfer is not taxed. Matter of Vanderbilt, 184 App. Div. 
661, 172 N. Y. Supp. 511, aff'd in 226 N. Y. 638, 123 N. E. 893. 


TAXATION — NATURE OF TAXES— TAXES ON OCCUPATION OF SEVERING 
NATURAL RESOURCES FROM THE LAND. — A tax of seven cents per thousand 
feet was levied on all persons engaged in the business of severing timber 
from the soil for commercial purposes. The plaintiffs alleged that they had 
already paid the regular property tax on their lands and that, as the sole 
possible use of some of the lands was for growing timber, the tax was 
therefore a second property tax and consequently was a violation of the 
state constitution. The lower court declared the statute to be unconstitu- 
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tional. Held, that this was an occupation tax and not a property tax, 
and was therefore valid. Decree reversed. Floyd v. Miller Lumber Co., 
254 S. W. 450 (Ark.). 

State constitutions usually render such tax provisions invalid if they are 
construed as property taxes. Thompson v. Kreutzer, 112 Miss. 165, 72 
So. 891. A tax which is in substance a tax on ownership is necessarily a 
property tax. Thompson v. Kreutzer, supra. And it is a property tax 
when the payment thereof is a prerequisite to the only possible use of 
the thing. Dawson v. Kentucky Distilleries Co., 255 U. S. 288. See 35 
Harv. L. Rev. 70. Cf. Ft. Smith v. Scruggs, 70 Ark. 549, 69 S. W. 679. 
Some courts feel that this is true in the severance cases. Thompson v. 
McLeod, 112 Miss. 383, 73 So. 193. But the great weight of authority 
holds such taxes to be occupation taxes. Oliver Iron Mining Co. v. Lord, 
43 Sup. Ct. Rep. 526; Union Sulphur Co. v. Reed, 249 Fed. 172 (E. D. 
La.); Producers Oil Co. v. Stephens, 44 Tex. Civ. App. 327, 99 S. W. 157. 
In the above cases, the owners could have put their property to other uses 
than severing a part for commercial purposes. But in the principal case, 
some of the land was alleged to be inaccessible and of no possible use 
except for that of growing trees for commercial purposes. If this allega- 
tion was true, the trees could not have been used for shade or ornament, 
and it seems that evidence should have been introduced to show some 
other possible use before it was decided that the tax was not a property 
tax. 


Torts — DANGEROUS PREMISES — Duty or LANDOWNER TO TRESPASSING 
CHILDREN IN Respect TO DaNceRouS DeEFect DUE TO INDEPENDENT Con- 
TRACTOR. —A barn on the defendant’s colliery premises was a customary 
playground. The defendant engaged an independent contractor to conduct 
operations which involved the storing of dynamite nearby. The defendant 
kept engineers and a watchman on the premises. After the contractor began 
operations, the plaintiff, a boy of eight, while playing about the barn, picked 
up a dynamite stick which exploded in his hands. There was evidence that 
the contractor’s men carried loose dynamite about the barn in open boxes, 
that sticks were seen upon the ground in the locality of the accident the day 
preceding, and that the defendant’s watchman purported to inspect the 
locality several times a day. The jury returned a verdict for the plaintiff, 
finding the defendant negligent. A motion for judgment notwithstanding the 
verdict was made on the ground that, since the condition was created by the 
negligence of the independent contractor, the defendant was under no duty 
of inspection. Held, that the duty of an occupier to use due care to keep 
premises safe for anticipated infant trespassers cannot be delegated to an 
independent contractor. Motion dismissed. Gesek v. Del. R. R., 80 Leg. 
Intell. 836 (Pa. Super. Ct.). 

The case presents an interesting combination of the turntable and non- 
delegable-duty doctrines. In Pennsylvania, a land occupier must use due 
care to keep his premises safe for anticipated child trespassers. Constanza v. 
Pittsburgh Coal Co., 276 Pa. St. 90, 119 Atl. 819. The cause of conditions 
upon premises requiring effort on the part of an occupier to use due care 
in the performance of this duty toward anticipated trespassers, licensees, and 
business guests, is immaterial to its existence, although the conditions are 
caused by a wrongdoer’s act, an uncontrollable natural force, or an indepen- 


dent contractor’s negligence. Robbins v. Atkins, 168 Mass. 45, 46 N. E. 4253. 


Wilbur v. Follansbee, 97 Wis. 577, 72 N. W. 741. Cf. Cramblit v. Percival 
Porter Co., 176 Ia. 733, 158 N. W. 541. Contra, Ridgeway v. Downing, 109 
Ga. 591, 34 S. E. 1028. Therefore, an occupier, not liable as employer for 
injuries caused by the conditions of the premises resulting from his inde- 
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pendent contractor’s negligence, may be liable as occupier, if, under all the 
circumstances, including his agreement with the contractor, he personally 
has not used due care in respect to such conditions for the safety of his 
anticipated visitors. A contract for the exercise of due care by another in 
respect to certain conditions can only affect the quantum of effort that due 
care in the performance of his duty requires of the occupier, not his 
ultimate responsibility for a failure to perform his duty. In this sense, his 
duty is non-delegable. This sound principle must be distinguished from an- 
other doctrine of non-delegable duties, embodying the questionable principle 
that, where contracted work upon land is “ dangerous,” an occupier, despite 
the exercise of due care by himself, is practically liable for the negligence of 
his contractor as for that of a servant. Curtis v. Kiley, 153 Mass. 123, 26 
N. E. 421; Fitzpatrick v. Penfield, 267 Pa. St. 564, 109 Atl. 653; Bower v. 
Peate, 1 Q. B. D. 321. See Ezra Thayer, “Liability without Fault,” 29 
Harv. L. Rev. 801, 808. 


Torts —INDUCING BREACH OF CONTRACT BETWEEN PRINCIPAL AND 
AcENT. — A contracted to act solely as P’s agent in purchasing tobacco. 
P secretly instructed A to buy only 300,000 Ibs. X, cognizant of this limita- 
tion on A’s authority, induced him to purchase 1,100,000 Ibs. by means of 
contract blanks bearing P’s name. The excess over 300,000 lbs. was to be 
taken by X. Prices fell and X refused to take the tobacco. One of the 
sellers brought an action against P for breach of the contract made in 
his name by A. Under statute X was joined as a third party, at the 
request of P. Judgment was given for the seller against P and for P 
against X. X appealed. Held, that an action lies against one who, without 
justification, knowingly interferes with the plaintiff’s contract rights. 
Judgment affirmed. Jasperson v. Dominion Tobacco Co., [1923] A. C. 
709. 

A secret limitation on the agent’s authority is clearly inoperative 
as against a seller having no notice of the limitation. Millvale Insurance 
Co. v. M. & W. Building Ass’n, 43 N. J. L. 652; Sails v. Miller, 98 Mo. 
478, 11 S. W. 970. See 15 Harv. L. Rev. 489. Early decisions had 
developed a right of action for maliciously inducing the breach of a con- 
tract to render exclusive personal service. Lumley v. Gye, 2 E. & B. 216; 
Bowen v. Hall, 6 Q. B. D. 333; Walker v. Cronin, 107 Mass. 555. Today 
the action is maintainable regardless of the nature of the contract broken. 
Beekman v. Marsters, 195 Mass. 205, 80 N. E. 817; Morgan v. Andrews, 
107 Mich. 33, 64 N. W. 869. See 31 Harv. L. Rev. 1017. Malice is 
commonly said to be an essential of the tort. Clearly the term is not 
synonymous with malevolence. South Wales Miners’ Fed. v. Glamorgan 
Coal Co., [1905] A. C. 239. Lack of justification has been suggested as 
another substitute for malice. See Quinn v. Leathem, [1901] A. C. 495, 
510. Such vague terminology is obviously not explanatory of the results 
reached, nor does it even define the nature of the problem to be dealt 
with. See 37 Harv. L. Rev. 143. Fundamentally the imposition of lia- 
bility must depend upon the adjustment of conflicting claims by the law- 
maker in the light of an intelligent attempt to secure their fullest possible 
recognition in a relatively finite field for their complete realization. See 
Pounp, INTERPRETATIONS OF LEGAL History, 156. It has been wisely 
recognized that trade competition does not of itself demand immunity. 
Cumberland Glass Co. v. DeWitt, 120 Md. 381, 87 Atl. 927; Beekman v. 
Marsters, supra. The principal case is clearly right. The advantages 
which one has secured by contract must be protected from a conscious and 
intentional attempt on the part of another to appropriate them for him- 
self. See Francis B. Sayre, “ Inducing Breach of Contract,” 36 Harv. L. 
REv. 663, 675. 
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TRIAL — TAKING CASE FROM JURY — VALIDITY OF STATUTE PROHIBITING 
Drrectep Verpict.—A recent Wisconsin statute provided that the trial 
judge should not direct a verdict in any case where a jury had been selected 
for the trial of a cause and any testimony had been taken or introduced. 
(1923 Wis. Laws, c. 31.) The plaintiff brought suit to recover damages 
for the defendant’s negligence in causing the death of the plaintiff’s intestate. 
The undisputed evidence disclosed the contributory negligence of the 
deceased. At the close of the testimony the trial court directed a verdict 
for the defendant. The plaintiff appealed, relying on the above statute. 
Held, that the statute is unconstitutional as an attempted legislative exer- 
cise of the judicial power to determine the legal sufficiency of evidence to 
go to the jury. Judgment affirmed. Thoe v. Chicago, M. & St. P. Ry Co., 
195 N. W. 407 (Wis.). 

Trial by jury properly requires not only that the jury shall pass on dis- 
putable questions of fact, but also that the judge shall pass on the legal 
sufficiency of the evidence. Capital Traction Co. v. Hof, 174 U. S. 1; 
Opinion of the Justices, 207 Mass. 606, 94 N. E. 846. See Austin W. 
Scott, “ Trial by Jury,” 31 Harv. L. Rev. 669, 678. It might be argued, 
therefore, that a statute prohibiting the court from directing a verdict 
deprives the parties of trial by jury. Certainly such a statute does not 
deny trial by jury when it is declaratory of established judicial practice. 
Small v. Virginia Ry. & Power Co., 125 Va. 416, 99 S. E. 525. And 
clearly trial by jury is not infringed if, as was admitted in the principal 
case, the court may still enter judgment notwithstanding the verdict. 
Zimmerman v. Chicago & N. W. Ry. Co., 129 Minn. 4, 151 N. W. 412; 
First Nat. Bank of Ashley v. Strauss, 194 N. W. goo (N. D.). The court, 
however, deemed the statute a legislative usurpation of the judicial power 
constitutionally vested in the courts. See Kiley v. Chicago, M. & St. P. 
Ry. Co., 138 Wis. 215, 225, 119 N. W. 300, 314. See Wis. Consrt., Art. 7, 


- $2. It is not easy to determine when legislative regulation of judicial 


procedure is an invasion of the province of the judiciary. See 34 Harv. L. 
REv. 424. But it would seem that the court goes far in the principal case 
in its hostility to such regulation, for the statute merely postpones the 
court’s determination of the legal sufficiency of the evidence. Zimmerman 
v. Chicago & N. W. Ry. Co., supra. The statute has merit in that it 
prevents a final disposition of the case in the stress of trial. See Forbes & 
Co. v. Southern Cotton Oil Co., 130 Va. 245, 274, 108 S. E. 15, 24. Further- 
more, if judgment is erroneously entered notwithstanding the verdict, a 
corrected judgment may be entered on the verdict, thus saving the new 
trial which would follow an erroneously directed verdict. Erwin v. Shell, 
119 Minn. 496, 138 N. W. 601. Cf. Warner v. B. & O. R. R. Co., 168 
U. S. 330. 


TrIAL — VERDICTS — UNNECESSARY STATEMENT IN VERDICT AS EVIDENCE 
oF Erroneous Measure oF Damaces. — The plaintiff and the defendant 
contracted for the storage and care of the plaintiff's apples in the defen- 
dant’s warehouse. At the close of the storage period, the apples were not 
in good condition. The plaintiff then brought this action against the defen- 
dant for breach of contract, claiming damages of $11,146.80. The jury 
found for the plaintiff, stating in the verdict that the damages assessed, 
$2,003.25, were “at an amount equal to the storage actually paid.” From 
a judgment on the verdict, the plaintiff appealed. Held, that, though the 
storage paid would be an erroneous measure of damages, the jury may 
simply have remarked upon the fact that the damages found were fortu- 
itously equal to the storage paid, and thus the verdict does not conclu- 
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sively show that an erroneous measure of damages was adopted. Judgment 
affirmed. Turner v. Standard Ice & Fuel Co., 292 Fed. 38 (8th Circ.). 

Jurors’ affidavits are generally inadmissible to prove their own miscon- 
duct. Vaise v. Delaval, 1 T. R. 11. Contra, Carter v. Marshall Oil Co., 
185 Ia. 416, 170 N. W. 798. See 29 Harv. L. Rev. 885. Such affidavits are 
likewise barred to show thé reasoning or motives of the jury in arriving 
at its verdict. Murdock v. Sumner, 22 Pick. (Mass.) 156; Brown v. 
Drainage District, 163 Ia. 290, 143 N. W. 1077. Although the first doc- 
trine is unsound, the second is not only in accord with the parol evidence 
rule, but also represents a wise policy in preventing the protracted litigation 
of decided issues. See 5 WicmorE, EvmeNce, 2 ed., §§ 2348-54. But 
where misconduct or error appears incontrovertibly from the record or 
from the evidence, the verdict may properly be set aside. Simmons v. 
Fish, 210 Mass. 563, 97 N. E. 102; Feinblatt v. Unterberg, 84 Misc. 4509, 
146 N. Y. Supp. 188. Thus if the jury’s answer to a special question is 
clearly inconsistent with the general verdict, the special finding will con- 
trol. Richardson v. Weare, 62 N. H. 80; Grass v. Big Creek Develop- 
ment Co., 75 W. Va. 719, 84 S. E. 750. But if the special finding may be 
reconciled with the general verdict on any possible hypothesis, the general 
verdict will stand. Devine v. Federal Life Insurance Co., 250 Ill. 203, 95 
N. E. 174; Law v. Northern Assurance Co. of London, 165 Cal. 394, 132 
Pac. 590. If, in the principal case, the jury’s observation may be regarded 
as a voluntary special finding, it is not strictly inconsistent with the gen- 
eral verdict, particularly as counsel, by failure to present all the testimony 
in their bill of exceptions, did not establish that the amount of damages 
was completely inadequate. But even without such evidence, there is a 
pedantic literalness in regarding the jury’s statement as a mere observation 
upon a fortuitous circumstance, rather than as a natural reference to an 
erroneous measure of damages on which the verdict is based. 


Wits — Construction — ExeERcIsE oF SPECIAL PowER OF APPOINT- 
MENT. — A testatrix, having a power by deed or will to appoint a settled 
trust fund among her issue, by her will gave the residue of her estate 
“and all other, if any, the estate and effects over which I may have a 
power of appointment at the date of my death” to trustees upon trust 
for sale and conversion, with a power to postpone, and out of the pro- 
ceeds to pay debts and expenses, and then to divide the residue equally be- 
tween her two daughters, with a power of maintenance and accumulation 
for more remote issue. She died possessed of property in addition to that 
over which she had a power of appointment. A summons was issued to 
determine whether the power had been duly exercised in favor of the 
daughters. Held, that while on all the other evidence the power had 
been exercised, the use of the words “if any” showed that the testatrix 
was not aware of its existence, and that it had therefore not been duly 
exercised. In re Slack’s Settlement, [1923] 2 Ch. 3509. 

The question whether a will operates as an exercise of a special power 
of appointment is purely one of the intention of the testator. Von Brock- 
dorff v. Malcolm, 30 Ch. Div. 172. See THEoBaLD, WILLS, 7 ed., 247. 
The fact that the general property and the settled fund were blended in a 
general residuary gift, upon trust to pay debts and expenses, is not con- 
clusive against a valid exercise of the power. Jn re Swinburne, 27 Ch. 
Div. 696; In re Mackenzie, [1917] 2 Ch: 58. Superadding a power to 
provide for the maintenance and advancement of more remote issue, 
although this may be void as a delegation of discretion, does not vitiate 
the whole appointment. Jn re Greenslade, [1915] 1 Ch. 155. But including 
propertv subject to a power of appointment in a general gift upon trust 
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to convert and pay expenses, with a power to postpone conversion and 
direct investments, has been held sufficient to negative the necessary inten- 
tion to exercise the power. In re Weston’s Settlement, [1906] 2 Ch. 
620. But see FARWELL, Powers, 3 ed., 211, 212. The conclusion that the 
presence of the words “if any” indicated want of knowledge of the ex- 
istence of the power and prevented an otherwise valid exercise, seems 
unsupportable. The testatrix might well refer, not to a power, if any, 
which she then had, but to one which she might have “at the date of my 
death,” that had not been exercised by deed in her lifetime. Further, 
actual belief by the testatrix that she had a power is not necessary to an 
intention to exercise such powers as, unwittingly, she might have. Re 
Boyd, 63 L. T. Rep. 92. Unless treated as an exercise of the power in 
question, the words are in effect struck out of the will as meaningless. 
Re Boyd, supra. The decision makes unsafe every blanket exercise of 
powers of appointment and constitutes a windfall to beneficiaries in default 
of recollection. 


Wits — Construction —“ WirHout Leavinc Lawrvut Issue.” —A 
testator devised land to A and her heirs, but if she die without leaving law- 
ful issue, over to the surviving sons of his nephew, in equal shares, the 
children of any deceased son to take by right of representation. An action 
was brought to have the will construed. Held, that the words “ without 
leaving lawful issue” referred to an indefinite failure of issue and that A 
took a fee tail. McCarthy v. Walsh, 122 Atl. 406 (Me.). 

At common law the words “die without issue ” in a devise were inter- 
preted to mean an indefinite failure of issue. Chadock v. Cowley, Cro. Jac. 
695. See 2 JARMAN, Wits, 6 Am. ed., 1320. The words “die without 
leaving issue” were interpreted in the same way when used in reference to 
real property. Forth v. Chapman, 1 P. Wms. 663. See 2 JARMAN, op. cit., 
1324. This was the law of England until both constructions were abruptly 
changed by the Wills Act, under which a failure of issue at the time of the 
death of the first taker is now presumed to be intended. See 7 Witt. IV & 
I Vict., c. 26, § 29. In this country, where not flatly rejected, the common- 
law interpretation now meets with grudging acceptance, the general tendency 
being to avail of any escape from so archaic a rule. Parish’s Heirs v. 
Ferris, 6 Ohio St. 563. See Tirrany, REAL Property, 2 ed., § 25. Where 
adopted it has been generally changed by statute. See 1 Demsitz, LAND 
TITLES, 190. In Maine, however, this doctrine, early adopted, has recently 
been strongly reaffirmed. Fisk v. Keene, 35 Me. 349; Skolfield v. Litchfield, 
116 Me. 440, 102 Atl. 240. Still the principal case is questionable in view 
of the gift over to the surviving members of a class. Jackson v. Chew, 12 
Wheat. (U. S.) 153; Anderson v. Jackson, 16 Johns. (N. Y.) 382. Contra, 
Burrough v. Foster, 6 R. I. 534; Chadock v. Cowley, supra. Cf. Richard- 
son v. Richardson, 80 Me. 585, 16 Atl. 250. The effect of the word “ sur- 
viving” may, however, have been neutralized by the provision for the 
children of any deceased son. 
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A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE IN TRIALS 
AT Common Law, including the statutes and judicial decisions of all 
jurisdictions of the United States and Canada. By John Henry 
Wigmore. Second Edition. Vols. I-V. Boston: Little, Brown & 
Company. 1923. pp. Ixxxvi, 1140; xxxvi, 1069; xxxiv, 1002; Xxxii, 
Q72; XXX, II4I. 


The abundant harvest from a twice ploughed field has been brought 
home. The host of practitioners and law teachers who have eagerly 
awaited Mr. Wigmore’s second edition can welcome it with the same praise 
that Mr. Beale nearly twenty years ago bestowed on the original work: ! 
“Tt is hardly too much to say that this is the most complete and exhaustive 
treatise on a single branch of our law that has ever been written. . . 
For greatness of conception and patience of execution, for complete col- 
lection of authority, and for fullness and vividness of treatment, this 
treatise cannot be too warmly commended. ... When we come to the 
subject-matter we find it admirable in every way. The historical discus- 
sions are illuminating, the statement of doctrine is clear and sufficiently 
precise, and the argument is always enlightening and usually convincing. . . . 
This is, and must long remain, the best treatise on the common law 
of evidence.” 

This second edition is a model of re-editing. It is not a first edition 
plus a few new citations. In the author’s letter to the publisher, at the 
opening of the first volume, he states thai the new edition contains a 
complete critical reéxamination of the text which has been entirely reset; 
numerous enlargements of it to include new topics; revised citations for 
the entire body of statute law; the inclusion of some eight hundred new 
citations of statutes and some fifteen thousand new citations of recent 
judicial decisions. All of this is the result of his own personal research 
and scrutiny without other professional assistance. Many improvements 
of arrangement have been introduced. Long paragraphs of text in the 
original have been broken up into shorter paragraphs and important 
topical catch-words have been more frequently italicized, a tabular 
analysis of the work has been placed at the beginning of each volume, 
statutes and decisions of the Philippine Islands and Porto Rico have been 
included, and there are citations to the new United States Code now 
pending in Congress. Convenient changes have been made in the typography 
of the footnotes. At the first footnote to a section, the number of the 
section is inserted in bold-face type so as to facilitate location of the 
notes belonging to that section. Where a long footnote giving authorities 
for the text of a section covers several pages, it starts under the beginning 
of the section, so that it rarely runs over and appears under the text of 


a succeeding section. The name of the state is inserted for every . 


report cited, since “ modern practitioners seem to be no longer so familiar 
with the early reporters’ names as was the older generation.” 

Two mechanical aids are furnished which ought to be widely imitated. 
First, a list is given (vol. 1, Ixxiii) of the latest volumes examined in The 
National Reporter series, so that those using the book may know where 
to begin in examining later sources appearing since its publication. Sec- 
ondly, a table indicates the comparatively few changes of section numbers 
from those in the preceding edition (Ixxiv). 


1 18 Harv. L. Rev. 478. 
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Although the author does not follow the convenient scheme of Professor 
John C. Gray in the second edition of his Restraints on Alienation, which 
places new portions of the text in brackets so that additions are imme- 
diately plain to the reader, Mr. Wigmore has furnished a helpful list ? 
of topics which have been added to the text. The discussion of some of 
these topics has already appeared in the supplementary volume issued 
since the first edition, but material in such a volume is liable to be over- 
looked by the practitioner, so that its incorporation into the regular text 
has almost the same effect as if it were entirely new. 

The reader’s interest is first attracted by sections dealing with modern 
industrial and scientific developments, or arising out of the war and 
other recent events. Among such topics are: Number Plates as Evidence 
of Identity of Automobiles; Finger Prints and Footmarks as Evidence 
of Identity; Physiological Traits as Evidence of Paternity (the author 
considers blood tests to be of insufficient weight); Other Utterances in 
Sedition Cases; The Dictagraph; Presentation by Moving Picture of the 
Defence’s Theory of a Murder; The Third Degree; Hospital Records; 
Carriers’ Records of Liquor Shipments; Corroboration of Prior Invention 
of a Patented Article; Requirement of Eye Witnesses in Personal Injury 
Cases and of Experts in Malpractice Cases and Proceedings for the Com- 
mittal of the Insane; Disclosure of Crime in Druggists’ Records of Sales 
of Liquor or Narcotics; Communications to State Prosecutors, as in 
Attorney General v. Tufts;* Privilege for Communication to Judges with 
adverse criticism of Lindsey v. The People;* Privilege for Tax Reports 
(in the discussion of which the case of Veach v. Louisville & I. Ry.® is 
apparently overlooked); Privilege for Death Certificate; Parole Evidence 
of Contract to Treat a Copy as an Original; Burden of Proof of Ownership 
of an Automobile. The last topic furnishes an instance of the author’s 
occasional tendency to mingle emotion with scholarship. He refers to 
the “ reckless irresponsibility of motorists in general, their notorious selfish- 
ness in monopolizing the highway against pedestrians, and the prevalence 
of homicide by motorists who set no value on the lives of others in 
comparison with their own convenience.” 

A more substantial importance, however, attaches to the author’s treat- 
ment of topics which, though less spectacular, have occurred frequently 
in recent litigation. Several sections are devoted to an admirable presenta- 
tion of the rules of evidence before bodies somewhat different from ordi- 
nary courts, — industrial commissions, public utilities commissions, and 
other administrative officials;. military courts, juvenile courts, commercial 
courts; arbitrators, clubs, fraternities.© Mr. Wigmore even goes outside 
the field of the law and gives several extracts from Miss Mary E. Rich- 
mond’s Social Case-work in order to compare the rules of evidence adopted 
in such investigations with those employed in jury trials.7 He has in- 





ne Wigmore, 2 ed., viii. All references are to this edition, unless otherwise 
stated. 

3 239 Mass. 458, 132 N. E. 322 (1921). Centoamore v. State, ros Neb. 
452, 181 N. W. 182 (1920), is not cited. See 35 Harv. L. Rev. 209; 5 Minn. 
L. REv. 570. 

* 66 Colo. 343, 181 Pac. 531 (1919). See Zechariah Chafee, Jr., “ The 
Progress of the Law, Evidence,” 35 Harv. L. Rev. 302, 693; 16 A. L. R. 1263n. 

5 190 Ky. 678, 228 S. W. 35 (1021) (income tax return inadmissible to 
show earning power). See 30 Yate L. J. 854; 35 Harv. L. Rev. 302, 442. This 
case my concerns public documents and declarations against interest. 

4a-e. 
7$ 4f. 
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corporated in the book his recent article * on the important problem, es- 
pecially interesting to insurance lawyers, of Contracts to Alter or Waive 
the Rules of Evidence, and has also discussed Contracts Requiring Specific 
Types of Witnesses. Under the heading of Relevancy, a new section is 
devoted to murder cases in which the accused attempts to -justify himself 
by evidence that certain facts were communicated to him. For instance, 
suppose he sets up temporary insanity caused by information that the 
decedent had assaulted his wife; is evidence admissible that no such 
objective facts had occurred, for the purpose of disproving that such a 
communication was made? 1° 

Perhaps no problem of evidence has been more discussed of late by 
laymen than the best method of securing unbiased experts. Mr. Wigmore 
summarizes the argument, gives a long list of references, and is favorably 
disposed to the appointment of experts selected by the judge in addition 
to those offered by the parties.‘ He is more skeptical, however, about 
the views of psychologists like Miinsterberg that the law should at once 
make use of “ psychological tests” in deciding cases. He believes that 
“the courts are ready to learn and to use, whenever the psychologists 
produce it, any method which the latter themselves are agreed is sound, 
accurate, and practical.” !? 

The author maintains that more use ought to be made of the inspection 
of premises, chattels, and injured portions of the human body. In civil 
and criminal cases alike, the adversary should be allowed inspection before 
trial under proper safeguards.1* Greater power should be given to the 
courts to compel inspection of chattels or of the human body during the 
course of the trial. A valuable footnote deals with exhumation or autopsy 
of a dead body, and sets forth the famous Duke of Portland case, which 
might have furnished material for a novel by Wilkie Collins.** 

Mr. Wigmore’s opposition to Boyd v. United States © has been intensi- 
fied by the recent decisions of the United States Supreme Court on 
Searches and Seizures. He is undoubtedly sound in his criticism of the 
way in which the Court has confused privilege against self-incrimination 
with immunity from unlawful searches and seizures.1® Nevertheless, these 





8 “Contracts to Alter or Waive the Rules of Evidence,” 16 Itz. L. Rev. 
87. See other references on this topic in 35 Harv. L. Rev. 302, 306. 

9 §§ 7a; 20209. 

10 § 263. 

11 § 563. See also § 2484. 

12 § 875. Mr. Wigmore does not cite State v. Schilling, 95 N. J. L. 145, 
112 Atl. 400 (1920), in which psychological tests were applied to a defendant. 
State v. Wade, 96 Conn. 238, 113 Atl. 458 (1921), which excluded them for 
witnesses is adversely criticised, § 992. State v. Driver, 88 W. Va. 470, 
107 S. E. 189 (1921), which refused to allow a psychologist to testify that 
the prosecutrix in a rape case was a moron, is vigorously attacked by Mr. Wig- 
more, § 934, n.5, § 2216, n.4: “ The opinion is of the ultraconservative sort, 
which believes that the traditional methods contain all wisdom. The ruling is 
fundamentally unsound, and especially for sexual offenses of any sort.” The 
author does not cite State v. Prentice, 192 Ia. 207, 183 N. W. 411 (1921), which 
is somewhat opposed. See 35 Harv. L. Rev. 302, 706. 

13 § 1863. 

14 See §§ 21094, 2216, 2221, 2224. The Duke of Portland or Druce case 
is narrated in 2221, n. 4. 

15 116 U. S. 616 (1886). See §§ 2184, 2263, 2264. See also John H. 
Wigmore, “ Using Evidence Obtained by Illegal Search and Seizure,” 8 Am. 
Bar Ass. J. 479; and the reply by Connor Hall, “Evidence and the Fourth 


Amendment,” ibid. 646. Cf. § 833 on confessions obtained by intimidation. 
16 See § 2264. 
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two constitutional rights, however distinct from each other, both require 
drastic action on the part of the courts if they are not to be flagrantly 
violated by executive officials. The author sees nothing but absurdity in 
the federal doctrine that evidence obtained by illegal searches and seizures 
is inadmissible, yet fails to question the doctrine that incriminating 
evidence extorted from a man without his consent is also inadmissible. If, 
as Mr. Wigmore says, punishment of the marshal who unlawfully breaks 
into a house for evidence would adequately enforce the Fourth Amendment, 
why is it that he readily recognizes that punishment of the policeman 
who extorts a confession by direct physical intimidation is not sufficient 
enforcement of the Fifth Amendment? There is abundant proof from 
recent events that just so long as illegally-seized evidence is admissible, 
prosecuting officials will disregard the Constitution in order to get it, and 
will feel that the conviction of the accused is ample compensation for 
the slight risk which they themselves run of a civil suit or of prosecution 
by the very same District Attorney who probably ordered them to make 
the seizure. It is odd that in his hostile examination of the Supreme Court 
cases, the author has entirely overlooked Burdeau v. McDowell,’ the 
latest case of all, which might have furnished him some consolation in the 
loophole which it allows for unscrupulous detectives. 

“The captain of the Hampshire grenadiers,” said Edward Gibbon, “ has 
not been useless to the historian of the Roman empire.” The colonel in 
the Judge Advocate General’s office occasionally pens a few lines in the 
Treatise on Evidence. The following passage summarizes recent decisions 
of the United States Supreme Court and the lower federal courts: 

“Tn this last period, much of the effect [of Boyd v. United States| 
may be ascribed to the temporary recrudescence of individualistic senti- 
mentality for freedom of speech and conscience, stimulated by the stern 
repressive war-measures against treason, disloyalty and anarchy, in the 
years 1917-1919. In a certain type of mind, it was impossible to realize 
the vital necessity of temporarily subordinating the exercise of ordinary 
civic freedom during a bloody struggle for national safety and existence. 
In resistance to these war-measures, it was natural to the misguided 
pacifistic or semi-pro-German interests to invoke the protection of the 
Fourth Amendment. Thus invoked and made prominent, all its ancient 
prestige was revived and sentimentally misapplied. In such a situation, 
the forces of criminality, fraud, anarchy, and law-evasion perceived the 
advantage and made vigorous use of it.” 18 





17 256 U. S. 465 (1921). See references in 35 Harv. L. Rev. 302, 700. 

18 § 2184. It should be noted that the latest formulation of the law, which 
the author thus condemns, was made by the unanimous Supreme Court. 
Gouled v. United States, 255 U. S. 2098 (1921). 

See also the statement in § 1675a, that common sense is affronted by the 
decisions which refuse to allow the accused in a civilian criminal court to 
introduce a certificate of honorable discharge from the United States army as 
character-evidence. The relevancy of a particular officer’s opinion that a 
soldier showed ordinarily good moral character under the severe restrictions 
of military service, to disprove the doing of a bad act in the comparative un- 
restraint of subsequent civilian life, seems an arguable point. 

In § 369, n. 5, the author overlooks the seriously prejudicial effect in sedition 
trials of the admission of utterances of the accused of an unpopular type but 
outside the scope of the indictment. See Doe v. United States, 253 Fed. 953 
(8th Circ., 1918), and Stokes v. United States, 264 Fed. 18 (8th Circ., 1920), 
which are not cited. See Cuaree, FreepoM oF SPEECH, 58, 60, 67, 85. The 
injustice of Schurmann v. United States, 264 Fed. 917 (oth Circ., 1920), a 
naturalization case (§ 369,n.5) is not considered. See 35 Harv. L. Rev. 302, 
444. The failure of many district court judges to make the rule work both 
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Other important topics receiving new or much fuller treatment are: 
Questioning the Grounds of an Expert’s Opinion by Calling other Experts, 
not otherwise in the Cause (with an excellent quotation from Lord Alver- 
stone); 1° The Taking of Depositions for Use in Another State; 2° The 
Immunity of a Witness from Civil Arrest;?+ The Avoidance of Self- 
incrimination through Statutes giving Immunity from Prosecution;?* The 
Duty of an Automobilist after an Accident to Disclose his Name, Address, 
etc., to the Police.2* We regret that the author does not in discussing 
these automobile cases consider the merits of the theory advanced in some 
cases that the automobilist waives his privilege against self-incrimination 
when he registers his car.?* 

On two significant questions Mr. Wigmore has changed his mind. Prior 
inconsistent statements are generally held admissible merely to prove a 
contradiction which shakes the credit of the witness, and not as evidence 
that the fact stated by the witness out of court is true. This orthodox 
view was followed in the first edition, but the author now considers that 
the prior inconsistent statement has affirmative testimonial value: 

“The theory of the Hearsay rule is that an extrajudicial statement is 
rejected because it was made out of court by an absent person not subject 
to cross-examination. . . . Here, however, by hypothesis the witness is 
present and subject to cross-examination. There is ample basis to test 
him as to the basis for his former statement. The whole purpose of the 
Hearsay rule has already been satisfied. Hence there is nothing to prevent 
the tribunal from giving such testimonial credit to the extrajudicial state- 
ment as it may seem to deserve.” *° 

This explanation would certainly not apply to the contradiction by 
such statements of the depositions of absent witnesses, which is permitted 
where the preliminary question rule is not woodenly enforced. And 
even if the witness be present, it is of doubtful soundness. Lack of 
cross-examination is not the only, though it is the most important, ob- 
jection to hearsay. Want of the oath and of that serious frame of mind 
which accompanies statements made in court seriously weakens the trust- 
worthiness of extrajudicial utterances. This objection is not removed in 
the case of prior inconsistent statements. A still graver danger of hearsay 
is inaccuracy of repetition, and this applies with particular force to such 
statements. Mr. Wigmore would probably reply that the same two ob- 
jections apply to operative utterances, like contractual promises and de- 
famatory words, and to admissions, — yet these are undoubtedly admissible. 
But operative words must be admitted; they are the foundation of the 
action. The probative value of prior inconsistent statements is also less 
than that of admissions, which come from a person in interest. Further- 





ways and admit evidence of patriotic utterances on behalf of the defense 
receives deserved censure, §§ 369, n.5, 1732, n.1I. The author’s military 
experience gives much value to § 4c, on the rules of evidence in military 
courts. 

19 § 992. 

20 § 2195. 

21 § 2195, n.9. 

22 §§ 2281, 2282. 

23 § 2260d. 

24 See the adverse criticism of this theory in 30 Harv. L. Rev. ros. Th 
privilege is certainly not waived by an automobilist coming in from another 
state or by one operating without registration. 

25 § 1018. The language of this section is not entirely harmonious. In 
the first paragraph it is said, “The prior contradiction is not offered as a 
testimonial assertion to be relied upon.” 
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more, the importance of both operative words and admissions is likely 
to be realized at the time both by the speaker and the listeners. Conse- 
quently, the speaker is more careful to weigh the effect of what he says, 
and the listeners to remember accurately what they hear. This is much 
less true of the extrajudicial statements of the ordinary witness. His 
casual and carelessly recollected talk is too untrustworthy to serve as 
actual evidence for the opponent to the party offering the witness, even 
though that party is able to question the witness as to what he did say. 
This argument of Mr. Wigmore’s that the extrajudicial statements are 
affirmative evidence because the witness is available for examination 
about them, would also allow the party offering the witness to put in his 
prior consistent statements as evidence, on the ground that the opponent 
can cross-examine as to those. Suppose a witness proves disappointing 
on direct examination, and fails to repeat what he told the examining 
counsel before trial. Mr. Wigmore’s argument would allow that counsel 
to take the stand and relate what the witness told him outside court; this 
would not be hearsay because the witness is available for cross-examination. 
In view of all these considerations, the orthodox view, that the witness’ 
extrajudicial statements are not evidence, seems preferable to ‘Mr. Wig- 
more’s view. 

On the analogous topic of admissions, Mr. Wigmore’s theory in his 
first edition was that they came in only destructively to shake the ad- 
mitting party’s case, and were not affirmative testimony for the opponent. 
Consequently, the opponent must lose if the admission is his only evidence, 
or if it is his only: corroborative evidence for a witness who must be 
corroborated.?® This view was attacked by Edmund M. Morgan,?? who 
advanced reasons for regarding admissions as an additional exception to 
the Hearsay rule. Mr. Wigmore has now adopted a similar view:?° 

“The party’s testimonial utterances do... pass the gauntlet [of the 
Hearsay rule] when they are offered against him as opponent, because he 
himself is in that case the only one to invoke the Hearsay rule and 
because he does not need to cross-examine himself. ...The very basis 
of the rule is lacking, viz., the need and prudence of affording an op- 
portunity of cross-examination. In other words, the Hearsay rule is 
satisfied; Smith has already had an opportunity to cross-examine himself 

. } or (to put it in another way) he now as opponent has the full 
opportunity to put himself on the stand and explain his former assertion.” 

Neither the view of the first edition nor that of the second seems to 
the reviewer entirely satisfactory. The opportunity of cross-examination 
removes, as in the case of prior inconsistent statements, only one of the 
objections to hearsay. Moreover, there is no such opportunity in the 
important topic of vicarious admissions, and we need some explanation of 
the whole subject of admissions, whether made by a party or by some 
one in privity with him. The position of Morgan and of Wigmore’s new 
edition, that they are affirmative evidence for the opponent is clearly 
sound. How then do they escape the operation of the Hearsay rule? 
Three solutions of the problem are conceivable. (1) Wigmore says they 
satisfy the rule because of the opportunity for cross-examination. The 
difficulties of this view have just been suggested. (2) Morgan says they 
are hearsay, but fall into a special exception. But an exception that only 
one side can use is very peculiar. (3) May it not be that we need not 





26 See 34 Harv. L. Rev. 205. 

‘27 “ Admissions as an Exception to the Hearsay Rule,” 30 Yate L. J. 355. 
See 35 Harv. L. REv. 302, 428. 

28 § 1048. 
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worry about the Hearsay rule at all, because admissions are sui generis 
and rest on a deep-rooted human instinct antedating common law rules 
of Evidence? “Out of their own mouths—” It is conceded that they 
are not subject to the Opinion rule, the Best Evidence rule, or the vital 
requirement that a witness must have personal knowledge of what he 
relates.2® In the same way, as far as they are concerned, it is just as if 
the Hearsay rule did not exist. What is said by a party or by a person 
closely linked with him in respect to the transaction at issue is considered 
of such especial value that the usual rules are simply disregarded. This 
attitude is easier to grasp when we remember that a trial is not an 
abstract search for truth, but an attempt to settle a controversy between 
two persons without physical conflict. Consequently, an utterance of a 
party has a significance which it would not have in litigation between 
third persons. We do not have to justify its general trustworthiness, as 
in the case of true hearsay exceptions; its significance is inter partes, like 
estoppel or res adjudicata, which sometimes make truth irrelevant.®° 

The admissibility of statements of mental condition to evidence the 
doing of an act has been acutely considered, since Mr. Wigmore’s first 
edition, by Eustace Seligman.*t The new edition does not cite this article, 
and does not give adequate attention to the argument that the evidence 
ought not to be admitted in such cases, which Mr. Seligman distinguishes 
from those where mental state is in issue and not merely evidential. Al- 
though the reviewer disagrees with the article? he regrets that Mr. 
Wigmore has not revised his discussion of Mutual Life Insurance Co. v. 
Hillmon ** and similar cases, so as to meet Mr. Seligman’s objections to 
those cases more forcibly. Why is it that on an issue whether A went 
to Boston on Tuesday, those cases would admit his words on Monday, 
“T am going to Boston tomorrow,” and yet would undoubtedly exclude 
his statement on Wednesday, “I have the pleasantest memories of my 
trip to Boston yesterday.” ? In both cases the existence of the mental 
state is relevant, and in one respect the first is weaker, since an honest inten- 
tion may not be carried out. The reviewer ventures three possible reasons: 
(a) there is more danger of falsification after the speaker has realized 
the peril of an accomplished act than before action occurs; (b) intention 
is a dynamic mental state with a force of its own, like remorse, whereas 
memory is static, a mere reflection of past events; (c) statements of a 
subsequent mental state are ordinarily cast in testimonial form, just as 
if the declarant were testifying to the fact on the witness stand, and so 
would be liable to be given the same weight as actual testimony by the 
jury, who can easily give declarations of intention their proper value. 





29 See §§ 1053, 1054. 

30 Another instance of the controversial nature of rules of evidence is the 
ability of a party to waive them; the judge will not ordinarily exclude inad- 
missible testimony unless requested. See also THaver, A PRELIMINARY TREATISE 
on Evmence, 271. Thayer, unfortunately, never wrote out his view of ad- 
missions, but the fact that in his case-book he placed them under the heading 
of “Preliminary Topics,” together with matters that he undoubtedly considered 
alien to rules of admissibility, lends some support to the reviewer’s position that 
admissions are sui generis. 

31 “An Exception to the Hearsay Rule,” 26 Harv. L. Rev. 146. 

82 See 35 Harv. L. Rev. 302, 445, 446. 

83 145 U. S. 285 (1892). See §§ 1714, 1725, 1726. The author cites 
Commonwealth v. Palma, 268 Pa. St. 434, 112 Atl. 26 (1920), as if it were 
in accord with the Hillmon case, §1725, n.1, whereas it repudiates the 
Hillmon doctrine, although admitting the declaration as part of the res gesta 
See 35 Harv. L. REv. 302, 445. 
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Unfortunately, Mr. Wigmore does not supply reasons for the distinction. 
Indeed, there is some indication that he denies it, and that, whereas Selig- 
man would exclude both utterances in the Boston case, Wigmore would 
admit both,®* a position certainly not favored by the authorities. 

One important English case, Lloyd v. Powell Duffryn Steam Coal Co.,%5 
does admit declarations of mental state to prove the doing of a past act, 
and has been vigorously criticised on that account.*® It is particularly 
hard to explain, in view of the failure of the English courts to admit 
declarations of intention to prove a subsequent act,®* as in the Hillmon 
case. It was a cause for mortification for the reviewer when, after con- 
demning recent English treatises on Evidence ** for their failure to rec- 
ognize the importance of Lloyd v. Powell Duffryn Steam Coal Co., he 
discovered that Mr. Wigmore had completely ignored it in connection with 
declarations of mental condition.*® 

If one were asked to select the best of all the admirable discussions in 
Mr. Wigmore’s treatise, one might perhaps choose the History of the 
Privilege against Self-incrimination,*® for which Ezra R. Thayer used to 
express enthusiasm. The second edition naturally keeps the text of this 
narrative practically the same, but there are some additional references in 
the footnotes, for instance, to the criticism by A. Leo Everett in Bench 
and Bar,*! which perhaps deserves more respect than Mr. Wigmore pays 
it. Roland G. Usher’s book on the High Commission ‘4? is apparently 
not cited. The thesis of Dr. Mary Ballantine Hume (Mrs. J. M. Maguire) 
on “ The History of the Oath Ex Officio in England,” *? which it is to be 
hoped will soon be printed, brings to light some new sources, that escaped 
Mr. Wigmore’s search. While it is not quite clear from the Treatise ** 





84 § 1736. The will cases are lending some support to this position, and Mr. 
Wigmore favors placing testators’ statements, before or after the will, in an 
admissible group. See also § 1730, and n. 4, disapproving Gilmore v. Gilmore, 
42 S. D. 236, 173 N. W. 865 (1919), noted in 33 Harv. L. Rev. 315; 35 ibid. 
446; 68 U. or Pa. L. Rev. 187. 

35 [1914] A. C. 733. The case may possibly be supported on the ground 
that declarations of intention being dynamic and non-testimonial in form, should 
come in to prove a past as well as a future act. 

86 28 Harv. L. Rev. 2909. 

87 Reg. v. Wainwright, 13 Cox. Cr. C. 171 (1875); Rev. v. Thomson, 7 Cr. 
App. 276, [1912] 3 K. B. 19. See § 1726, nn. 4, 5. 

388 34 Harv. L. Rev. 898, 900, reviewing Taytor, 11 ed.; 36 Harv. L. Rev. 
1050, reviewing Best, 12 ed., and Roscor’s Crvm Evmence Dicest, 19 ed. The 
only English or American text-writer to give adequate attention to this case 
seems to be Puirson, 6 ed. See 36 Harv. L. Rev. 1049. 

89 The only citation to this case in the case index is to § 269, Legitimacy 
as Evidenced by Parents’ Conduct. (Are declarations of intention conduct?) 
It is, however, cited under § 1461, on the point of declarations against interest. 
Even on this point the treatment is inadequate, for the author merely cites a 
dictum of Loreburn, C., that the declaration was against interest, and does not 
mention that the Court of Appeal held it was not so, with a very interesting 
opinion by Hamilton, L. J., now Lord Sumner. The holding on this point 
was not adversely criticised by the Law Lords. The case is apparentiy not 
otherwise cited by Wigmore. 

40 § 2250. 

41 “Nemo Tenetur Prodere Seipsum,” 9 BencH & Bar (N. S.)-530. See 
WIGMORE, § 2250, n. 89. 

42 Tue Rise AND Fatt or THE HicH Commission. (Oxford, 1913) Some of 
Mr. Usher’s statements are questioned by Dr. Hume’s thesis. See note 43. 
mg Submitted for the degree of Doctor of Philosophy, Radcliffe College, 1923. 

44 In “Nemo Tenetur Seipsum Prodere,” 5 Harv. L. Rev. 71, 84, Mr. 
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that he has found no use of the mutilated maxim, nemo tenetur seipsum 
prodere, before Coke’s argument in Collier v. Collier ** in 1589, he does 
not seem to mention any earlier instance. Bentham *® also attributes the 
maxim in its current form to Coke. Dr. Hume has gone outside the 
printed law reports into contemporary pamphlets and manuscripts, and 
states that Coke’s use of the mutilated form “ may be the first reference 
to this maxim in a law report, but there are manifold instances of its 
use years before.” 47 She gives one instance as early as 1532.48 On this 
and other points her material when published may affect Mr. Wigmore’s 
treatment of the oath ex officio. 

One of the most attractive features of the first edition was the abundance 
of extracts from non-judicial sources, including not only legal text-books 
but trials, novels, and poetry as well. Still more such extracts are added 
in the new edition. Indeed, one wishes that the author might have inserted 
an author-index, for the benefit of the lawyer who now asks himself 
during a hurried search between sittings, “Where was it, now, that Wig- 
more quoted that passage from Bentham? — just what I want to read to 
the judge to get him to modify the ruling he made this noon.” But it 
would be ungrateful to ask the author to increase his enormous labors. 
Already he has provided us with three indices which have the rare quality 
of being very free from typographical errors, as is the rest of the work 
as well. The few mistakes which have come to the reviewer’s attention 
are noted below.*? 

When the first edition was published, it was only possible to judge of 
Mr. Wigmore’s book as a statement of the law. During the intervening 
years it has become something greater. It has created law. No man 
since Jeremy Bentham has by his own unaided labor brought about 
such a marked improvement of our system of law as Wigmore. Both men 
accomplished their tasks, not as judges, not as legislators, but simply 
as writers of books. Bentham died too soon to witness the result of his 
work, but Wigmore has been more fortunate. In the preparation of the 
new edition he must have read innumerable cases showing his influence, 
so that he could say with Ulysses, “I am a part of all that I have met.” 
Even when he is cited only to be rejected or is followed only in the 
dissenting opinion, it is no cause for disappointment, for it shows that 
he has become a force to reckon with. All this in less than twenty years, 
and he will cause greater progress still in his own lifetime.°° Legislation 
has but just begun to exhibit the effect of his criticism of archaic rules 
of evidence. The young men whom he has inspired are striving to crystal- 





Wigmore so states the results of his investigations. This sentence is not incor- 
porated into the TrEeaTIsE, but see § 2250, n. 47, and text, Iv, p. 813, line 5. 

45 4 Leon. 194, Cro. Eliz. 201, Moor, 900; WiGMORE, § 2250, n.47. 

46 5 BENTHAM, RATIONALE OF JUDICIAL EVIDENCE, 250. 

47 Hume, op. cit., 144 and n.6. 

48 Citing John Lambert (alias Nicholson) before Warham and the bishops 
in 1532, 5 Foxe, Acts AND MonuMENTS, 183, 184. 

49 Columbia & P. S. R. Co. v. Hawthorne should have additional index 
reference to § 283; Re Crippen should be indexed to § 1346, not § 1347; U. S. 
Act of Feb. 26, 1919 not indexed at all but cited sub § 21, p. 212. See also 
note 39, supra. In volume 5, § 2425, p. 289, 2d col., line 6 from bottom, § 2531 
should read § 2431; in § 2327, p. 79, note, rst col., line 6, omit 237. 

In § 1576, in discussing statutes modifying the hearsay rule with respect to 
Suits against the representative of a decedent, the author fails to notice 1915 
R. I. Laws, c. 1259; and gives the original language of the Connecticut statute, 
which has been modified in the latest revision. Note 5 gives the correct citation 
to this revision, but not the present phrasing. 

50 See the admirable survey in § 8 of the Future of the Law of Evidence. 
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lize his ideas in statutes. It is too early to say that Wigmore found 
the law of evidence built of brick and left it marble, for many of the 
old ramshackle structures still stand, but the signs of demolition and 
rebuilding are everywhere about us. 

ZECHARIAH CHAFEE, JR. 





STATUTES AND THEIR INTERPRETATION IN THE First HALF OF THE Four- 
TEENTH CENTURY. By Theodore F. T. Plucknett. London: Cambridge 
University Press. 1922. pp. xliv, 200. 


Professor Hazeltine in his illuminating “ General Preface” to Mr. Pluck- 
nett’s volume — from every point of view an admirable review of the book 
—nhappily characterizes its subject matter, the early interpretation of 
English statutes as a “medieval no man’s land,” for which Mr. Plucknett 
has been the first scholar thoroughly to study any important class of origi- 
nal materials. That this should still be true for so fundamental a matter, 
after an interval of full five hundred years, is a startling fact and one not 
very creditable to our historical scholarship, but a fact it undoubtedly is. 
There are, of course, excuses. The Year Books, which Mr. Plucknett uses, 
have only recently been rescued by the united labors of Horwood and Pike 
and the editors of the Selden Society volumes from the almost hopeless 
chaos in which Serjeant Maynard and the older editors left them in the 
sixteenth and seventeenth centuries. It is an excellent excuse, and no doubt 
it is just as well that important conclusions should not be based on such 
defective materials as were available before 1866; nevertheless, it is an 
excuse only, rather than an entire justification. There were few indications 
before Mr. Plucknett’s volume, of any intense interest in the subject or 
of any true appreciation of its immense historical and practical importance. 
Too obvious has been the historian’s lazy habit of assuming that interpreta- 
tion is interpretation whatever be the thing interpreted, resulting in an easy 
indifference to the great differences in point of view between the fourteenth 
and the nineteenth centuries. Contemporanea expositio est fortissima in 
lege is a sound maxim that has been more recognized in theory than ob- 
served in practice. It is true that even now with all the new light shed 
on these dark places by the work of such men as Maitland and Bolland, 
much must remain obscure for a long time to come. Not until the 
“statutes of uncertain date ” are made more certain by careful research, 
and all the so-called vetera statuta are reédited in careful fashion, and the 
Rolls of Parliament given in more complete and authentic form, can we be 
sure of our foundations. Studies must precede on the methods of publish- 
ing enactments and on the whole question of the relation of King and 
courts to the enactments of Parliament. These things are, it is to be feared, 
still in the far distant future. I am not without hope, however, that the 
disclosures of this brilliant and telling study may have some practical re- 
sults. Is it too much to expect that as a result the legal profession in 
England and America may take some practical steps to remedy these con- 
ditions? There is no body of law in the world, comparable with ours in 
importance, whose beginnings are allowed to remain in such uncertainty, 
and there is no body of lawyers save in England and America who would 
be content to leave them so. Mr. Plucknett has demonstrated the need, 
not by generalities, but by an impressive series of concrete cases. Could 
not a body such as the American Bar Association do something to improve 
a condition that rightly exposes us to the contempt of Continental scholars 
and weakens the whole foundation of our law? Mr. Plucknett’s work only 
became possible with the republication of the Year Books. Its proper 
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sequel can only follow when the early parliamentary records are reédited 
in a similar, scholarly fashion. 

In turning from the practical importance of Mr. Plucknett’s book to a 
consideration of its actual contents, it may be well to distinguish the two 
parts into which it falls. There is a short introduction of some thirty-eight 
pages, theoretical and polemical in character, followed by more detailed 
illustrations of particular aspects of judicial interpretation in the early 
fourteenth century, such as General Words, the Intention of the Legislature, 
“Exceptions out of the Statute,” Refusal of the Courts to Apply Statutes, 
Extension of the Words of a Statute, Strict Interpretation, Conflict of 
Statutes, Ignorance of Statutes among Contemporary Lawyers, the Retro- 
spective Effect of Statutes, Judicial Discretion, the Relation of Statutes to 
the Common Law and to the Royal Prerogative, and the Interpretation of 
particular enactments, such as parts of Magna Carta, and of the Statutes 
of Marlborough, Gloucester, and Westminster First and Second. Let us 
consider first the second and larger part of the book. 

Among the most interesting and valuable of these chapters is the one 
on the intention of the legislature. Mr. Plucknett shows that in the period 
of the earliest Year Books this intention was declared by the judges of 
their own knowledge, since they themselves had draughted the statutes. 
Then came a second stage, when the judges were guided not by their own 
interpretation but by that of their predecessors, which was still fresh in 
their memories. By Edward III’s reign, however, this memory has faded, 
and the courts gathered the intention of the makers of the statute from the 
document itself. This interesting development is at once a result and an 
indication of the rapid growth of specialization in the first half of the 
fourteenth century. 

To a modern lawyer, nothing is stranger and few things more interesting 
than the boldness of the fourteenth century judges in “excepting out of 
the statute” a particular case, where substantial justice demands. Mr. 
Plucknett gives a considerable number of such cases, which show that in 
this early period, when the Chancellor’s equitable jurisdiction was still in 
its beginnings, the common law courts still exercised a latitude much wider 
than later became the rule. These exceptions are not unconnected with 
the similar activity of the King, under what later came to be known as the 
suspending and dispensing powers and in the prerogative of pardon. In 
certain cases the judges even refused to apply a statute whose meaning 
was clear, but it is Mr. Plucknett’s contention that this was done under 
no elaborate constitutional theory of the supremacy of the common law 
such as Coke later erected upon the foundation of some of these cases. 

The author also notes that these instances of boldness on the part of the 
judges in setting aside a statute, in excepting cases out of it, or in the 
extension of its words, became noticeably rarer as time goes on. They are 
much rarer in the reign of Edward III than in the reign of Edward I, 
which is exactly what one might expect to find. 

Another point in the interpretation of statutes of exceptional interest to 
the legal historian is Mr. Plucknett’s discussion of the retrospective effect 
of certain of Edward I’s great enactments, particularly the Statute De 
Donis. This really involves the far deeper question whether these statutes 
were really new enactments or only in affirmance of common law. Though 
the wording of the statute gives no warrant for it, Mr. Plucknett points out 
that the custom was well established in the courts, of regarding the statute 
as “removing an abuse from the law of conditional fees, rather than as 
creating a new branch of law dealing with entails.” Thus the provisions 
of the statute were sometimes enforced in later cases involving grants 
made before the enactment was made —a clear indication of the affirmative 
character of the enactment. 
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It is true that many of these subjects have been dealt with before in the 
standard treatises of Maxwell and Dwarris, and that some of them have 
been under discussion since the time of Coke, but it is safe to say that no 
earlier writer has understood as thoroughly as Mr. Plucknett has the great 
significance of the early fourteenth century as a period of development. 
He never treats his subject as a static one, but is always quick to notice 
the signs of change and of the course this change is tending to take. It 
is a quality too rare in legal treatises. 

In the introductory part of the treatise, Mr. Plucknett devotes himself 
in a more general way to the constitutional implications of judicial inter- 
pretation in the later middle ages in England, and here he is compelled to 
deal with matters concerning which there has been some difference of 
opinion. In brief, these differences are mainly three: as to the judicial 
character of Parliament, the relation of enactment to law, and the difference, 
if any, between statute and ordinance. Of these the third is the least 
significant, though the controversy in regard to it has been going on for 
three centuries. Mr. Plucknett agrees with Prynne against Coke in be- 
lieving that after all up to the middle of the fourteenth century there was 
no difference of any real importance. But without accepting Coke’s in- 
terpretation, one may have doubts of Prynne’s; and one might even agree 
with Mr. Plucknett that there is little in the Year Books to indicate a 
difference between the two kinds of enactment, and yet be unable to ex- 
plain some entries in the Rolls of Parliament on his assumption, such for 
example as the reference of 1 Richard II to dites Petitions ge ce ne fuist 
ge Ordenance et nemie Estatut, or the case in 37 Edward III where the 
Parliament was asked s’ils voleient avoir les choses issint acordez mys par 
voie de Ordinance ou de Statuyt. 

Some part of the explanation of these differences of view may lie, as 
Professor Hazeltine suggests, in the fact that the courts and the Parliament 
did not take quite the same view of these things. But this can hardly 
account for all. 

More important than this is the disputed question of the relation of 
enactment to existing law. Here Mr. Plucknett believes the evidence of 
the Year Books to be in favor of the traditional view of statutes as 
enactments of new law, and against the theory that in the beginning they 
are only affirmances of ancient custom. In this case the difference of 
point of view of Parliament and of the other courts may also in part ex- 
plain the difference of the evidence of the Year Books and the Rolls of 
Parliament. But even the novel ley of the reporters, I can not feel to be 
a very conclusive proof of legislation, as Mr. Plucknett assumes. He him- 
self has given an instance, the important one of the Statute De Donis, of 
the principle of affirmance and in his explanation of it he has furnished 
an interpretation of novel ley of which he fails to take note in his discus- 
sion. Novel ley certainly means a remedy based on the statute rather 
than on the antecedent custom, but the mere use of the term is not strong 
proof that such an enactment cannot be an affirmance of the custom. 
Litigants sometimes had choice of the older or the newer remedy, as Mr. 
Plucknett himself points out, and this clearly occurs even where he admits | 
the affirmatory character of the statute itself. In such case the remedy 
under the statute might be novel ley as much as if the statute had intro- 
duced new law. Lex and ley are thus used in a procedural sense in many 
places in the Year Books and beyond. 

This is a difference of great importance on which unquestionably Mr. 
Plucknett has advanced considerable evidence for his view. Certainly 
enough to show that it was not unknown to the judges. But there is much 
evidence the other way with which the ‘author does not reckon, both in 
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and out of the Year Books, and the case for legislation is not strengthened 
by the citation of Bracton on page 30 as a proof of legislation. But no one 
would dispute, and so far as I know no one ever has disputed, Mr. Pluck- 
nett’s statement on page 70 that the early fourteenth century knew no 
theory of affirmation. The real question is as to the existence of a habit 
of thought, not a theory. These rather fundamental differences between 
the author and this reviewer on a disputable subject indicate no diminution 
of the latter’s admiration for this book. 

On the first and most important point mentioned above, the judicial 
character of Parliament, Mr. Plucknett would be regarded as heretical by 
all the older school of legal historians. He leans decidedly toward what 
one eminent critic of his book has recently called “ the dangerous modern ” 
doctrine that Parliament was a largely judicial as well as law enacting body 
in the middle ages. To the present reviewer, this constitutes one of this 
book’s greatest merits. It is, in all respects, an excellent book, and one 
that fills a long-felt gap in our knowledge of one of the most important 
epochs in the development of our law. 

C. H. McItwain 





La ScIENCE JuRIDIQUE Pure. Par Ernest Roguin, Professeur de droit civil 
comparé 4 l’université de Lausanne. Paris. Libraire Générale de Droit 
et de Jurisprudence. 1923. 3 vols. Vol. I, pp. xxiii, 611; vol. II, pp. 
502; vol. III, pp. 463. 


In these three volumes we have what English and Americans would call 
a treatise on analytical jurisprudence. The author, already well known 
from his analytical discussion of the nature of a rule of law (La régle de 
droit, 1889) and from his Traité de droit civil comparé (1908-1912) is 
thoroughly at home in the subject and is well acquainted with the materials 
of the civil law by which analytical theories are to be tested and to which 
they are to be applied. But beyond this his comparative apparatus does 
not go far. His one excursion into the field of English law, an attempt 
to vouch the law as to trusts for one of his propositions as to the theory 
of legal personality, is markedly unsuccessful. 

A curious feature of the analytical method is its tendency to make the 
jurist who pursues it arrogantly dogmatic. He strives for absolute universal 
results. He cultivates a severe logical consistency. Perhaps these aims so 
impress one who pursues them that he imposes upon himself and believes 
he has achieved the postulated’ universal analytical plan of all law, the 
“necessary ” fundamental legal conceptions, and the one true analytical 
method by which alone exact results are to be attained. Gray has re- 
marked the “ offensive insolence” of Austin’s language when he speaks of 
the views of others. But Austin’s references to the “jargon” of the 
philosophical jurists are nothing in comparison of the broadside of adjec- 
tives which Professor Roguin brings to bear upon those with whom he does 
not agree. Windscheid’s arguments are “pitiable.” Duguit’s ideas are 
“anarchist.” Nearly everyone who has written upon analytical jurispru- 
dence is at least “ nebulous ” and often is “absurd.” But if one overlooks 
this exaggeration of a dogmatism somewhat characteristic of analytical 
writers, if one passes over the anti-German irrelevancies which disfigure 
many pages, if one can be patiently tolerant of the polemical criticism to 
which much of the three volumes is devoted, he will find not a little to 
reward him. 

In 1917 Somlo in his Juristische Grundlehre reviewed the literature of 
English and American analytical jurisprudence from Austin. to Gray. He 
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gave much consideration to Austin’s theory of “necessary ” legal concep- 
tions, and necessary legal distinctions and categories, involved in or de- 
duced from the very idea of a developed law. Professor Roguin, too, has 
now discovered Austin, with whom he became acquainted through a French 
translation published in 1894. A good part of the first volume is devoted 
to Austin’s “necessary” conceptions, to a biography of Austin, and to an 
exposition of Austin’s theories. Then follows a résumé of the author’s 
former book, La régle de droit, a review of the critiques of that work in 
France, in Germany, and in Switzerland, and a review of the more important 
books on jurisprudence since 1889 in which La régle de droit, or any phase 
of the subject of which it treats, has been discussed. In spite of its vigor- 
ously polemical character, this sketch of the Continental literature on 
problems of analytical jurisprudence since 1889 is of real value to the 
student of the subject. 

At this point the treatise on “ pure juridical science ” begins. The author 
does not consider it the whole of a science of law. It is part of a complete 
system of legal science. He compares it with “ juristic encyclopaedia ” and 
with “natural law” in order to bring out its place. Also he considers the 
relation of law to logic and of a science of law to psychology. But, as 
one would expect: of a writer whose standpoint is purely analytical, he is 
concerned only with actually existing legal precepts. Indeed, in substance, 
he is concerned only with such legal precepts as actually exist in countries 
whose legal systems derive from the modern Roman law. Likewise, as one 
would expect, he demands a definition of law which shall “ include without 
exception all cases in which there is a positive juridical precept, whether 
one finds it excellent, indifferent, or detestable.” In other words, he seeks 
what Amos called “the pure fact of law.” No acquaintance with the litera- 
ture of analytical jurisprudence, however, would lead one to anticipate 
this formula: ‘“ Law is the legitimate order given to a human subject, in- 
dividual or collective, bound to execute to the profit of another subject 
(entitled to claim from him the execution thereof) that an external fact 
be followed by another external fact, in default thereof by a third, and 
so on, with prescribed application of physical constraint to certain links in 
this chain” (I, 122). I doubt if we have had anything like this since the 
formulas in Spencer’s First Principles. 

But the discussion of the general theory of classification, the analysis of 
that element in law which is made up of a body of legal precepts, the 
discussion of the subject of rights and review of recent theories of legal 
personality, the critique of legal right as a claim (Amspruch), the detailed 
examination of “absolute rights” (rights in rem in the sense of English 
analytical jurists) and of “relative rights” (rights im personam) deserve 
to be read by all teachers of jurisprudence and will well repay the reading. 

Roscoe Pounp. 





Gorpon’s ANNOTATED Forms oF AGREEMENT. By Saul Gordon. New 
York: Prentice-Hall, Inc. 1923. pp. Ixiii, 904. 


This volume should prove a welcome addition to the compilations of 
forms which have been through the fire of court proceedings or searching 
legal criticism. It contains more than four hundred forms grouped under 
twenty-four chapter headings and covering a wide field in the applied law 
of contracts. The numerous supporting citations are drawn largely from 
the New York reports and the forms themselves are primarily adapted to 
New York use. Most of them, however, are well suited for employment 
in other jurisdictions. 
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The arrangement is encyclopedic. Even so, a book of this kind may 
become somewhat labyrinthine without a first class index. The index 
provided, while elaborate enough, has both minor and major defects. 
Among the former may be mentioned omission of useful catchwords and 
imperfect cross referencing. “Agister” appears, but neither “Cattle” nor 
“ Pasturage.” ‘“ Deed” is crossed to “ Bargain and Sale” but not to 
“ Quitclaim.” ‘“ Automobile” is not crossed to “ Chauffeur” or vice versa; 
and so of “ Attorney” and “ Power of Attorney.” A serious defect is fail- 
ure to carry major headings or titles overleaf, so that the searcher is often 
left groping at the top of a page. Also the really effective catchwords of 
subordinate headings are blanketed by continued repetition of such color- 
less words or phrases as “ Agreement,” “Certificate of acknowledgment,” 
“ Covenant,” and “ Option.” 

Professor Wormser’s introduction sounds a wholesome warning against 
the ’prentice hand in draftsmanship. No doubt he would readily admit 
the danger of uncritically borrowing another draftsman’s work. Of this, 
the note on page 551 of the book suggests an illustration. Minot v. 
Burroughs, 223 Mass. 595, 112 N. E. 620 (1916), is there cited, presumably 
for the syndicate agreement clauses at pages 601-602 of the report. The 
reader might well assume that syndicate managers could live happily ever 
after under such an agreement. The truth is that these very managers are 
still fighting a bitter legal battle over this very document, and may or may 
not obtain the ample measure of protection they meant to bargain for. So 
even a once-adjudicated form is sometimes charged with dynamite for the 
unwary. Proper wariness, as Professor Wormser intimates, comes only from 
study and experience. Any law school establishing a really effective course in 
draftsmanship will save money for clients, cut down a peculiarly fruitless 
type of litigation, and—last, but surely not least from the professional 
point of view — forestall many horrified outbursts by senior partners over 
the effusions of their younger associates. J. M. M. 





GUIDE TO THE STUDY OF THE History oF ENGLISH LAW AND PROCEDUTE. 
By Clarence C. Crawford, Ph.D. With an Introduction by John H. 
Wigmore, LL.D. Toronto: The Carswell Company, Ltd. 1923. 
pp. xii, 84. 


We learn from the Preface of this little Guide that in the course of his 
history teaching the author reached the conclusion that “the history of 
English law and procedure should occupy a place in the college curriculum ” 
—an opinion which is all the more impressive since it comes not from a 
lawyer but from an historian. In endeavouring to carry out this reform he 
was faced by the surprising inaccessibility as well as the technicality of the 
sources for legal history, and so has taken the step of publishing the results 
of his investigations in the admittedly difficult field of legal bibliography. 
His book therefore consists of the outlines of fourteen lectures, each fol- 
lowed by a bibliography, which, though not exhaustive, is intended to be a 
guide to the best literature of the subject, the whole serving as a work of 
reference. 

The combination of lecture and bibliography is not happy, especially in a 
work of reference, for it involves two incompatible schemes of arrangement; 
thus the bibliography of bibliographies is deposed from its due precedence 
at the beginning of the work to appear only at the fourth chapter. As for 
subject matter, there are certain titles which we fail to find in the Guide 
and which should surely have a place there as the “ best literature ” upon 





528 BOOK REVIEWS 


their respective topics. For example, no summary of Anglo-Saxon institu- 
tions and the growth of feudalism could be more suitable for students’ 
reading than the chapters by Mr. W. J. Corbett and Sir Paul Vinogradoff in 
volumes II and III of the Cambridge Mediaeval History, which are admirable 
alike in brevity and accuracy. Again, one cannot afford to omit the well- 
known studies of Mr. F. J. C. Hearnshaw upon leet jurisdiction, or to dis- 
cuss canon law and marriage without a reference to Mr. A. L. Smith’s 
Church and State. No mention of the Four Tracts edited by Mr. Woodbine 
is made in the list of early treatises, nor of Crompton’s classical work in 
the chapter on the history of the judiciary. It is therefore not surprising 
that the list of constitutional histories should pass over the less-known study 
of Charles II’s reign by Andrew Amos, which was written by a lawyer and 
contains much matter of interest to legal historians, as does the same 
author’s Observations on the Statutes of the Reformation Parliament. Both 
works contain a good deal more than their titles would imply. Indeed, 
lawyers know too little of the work that historians have done for them; 
quite recently there appeared an instructive paper by Mr. H. G. Richardson 
in the Transactions of the Royal Historical Society on Year Books and 
Plea Rolls which has escaped Dr. Crawford’s notice (5 Trans. R. Hist. S., 
4th Ser., 28 ff.). Of Dr. Holdsworth’s History only the first edition is 
' recorded (1902), although a second appeared in 1914 and a third in 1922. 
On the other hand Dr. Crawford refers us to “ Walsh, Hist. of Eng. and 
Amer. Law, 1923” which has only appeared very recently. 

Of the headings of the lecture notes, little can be said; in the nature of 
things they can be of only slight value to anyone save the lecturer himself 
or perhaps a member of his class who has missed a reference and wishes to 
supply it. Thus the mere words “ rise of coroner ” followed by the reference 
to two statutes, one of 1276 and the other of 1887, does little to guide the 
reader in the history of an important officer of the royal power. Under 
“the Law of Legitimacy” we find a reference to Glanville but strangely 
enough no mention of the Statute of Merton and Maitland’s discussion of 
it in the /ntroduction to Bracton’s Note Book. 

The time is near — if not already at hand — when the sources and litera- 
ture of English legal history can be made the subject of such a guide as the 
late Dr. Gross composed for general political history. Sources already in 
print are far more numerous than at first would appear, and a thorough 
bibliography of all the printed charters, deeds, plea-rolls, selections of pleas, 
and other original texts is a prime necessity. Large quantities of such ma- 
terial have come from local societies and individual editors; a list of such 
publications would be imposing and eminently useful. A seminar might do 
it. As for secondary authorities, they too are multiplying daily, and it is 
to be hoped that some day Professor Crawford’s Guide will serve as the 
basis for a really exhaustive and critical work. 

T. F. T. PLUcCKNETT. 





